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PREFACE. 



The porpose of the author in preeenting a Treatise on the 
Federal CorpOTation Tax is to provide both the profeeaioii and the 
public generally with a comprehenaive text book on t anbjeot 
'which has up to the present time received bnt little attenticm. In 
the present Tolome will be found not only a full discussion of the 
text of the law itself, but there has been added as well a synopsis 
of all the mlings of the TreaBury Departm^it on the subject, 
t4^ther with the opinions of the Attomey-Oeneral and the 
decisiona of the courts bearing thereon.- It is the hope of the 
Author that in writing a book of this diaracter he will have 
furnished not only to the legal profession but to federal officials 
and corporate (^Scers generally a work which they will find both 
helpful and xuefuL 

Thoha8 Q. Fbobt. 

New Tobx Citt, Novetnber 2, 1911. 
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FEDERAL 

CORPORATION TAX LAW 



CHAPTER 1. 

NATURE OP THE FEDERAL CORPORATION TAX ENACTMENT. 

Sec 1. History of the Corporation Tax Law of 1909. — The 

so-called " Federal Corporation Tax Enaetment " was the out- 
come of political forces whicli brought about the eugrafting of a 
corporation tax rider upon the ao-called Payne Tariff Act of 
1909. 

Immediately after the inauguration of President Taft he called 
Congress in extraordinary Bcssion for the purpose of revising the 
Dingley Tariff Act, While the new tariff act was under discoa- 
sion before Congress a strong effort was made to incorporate in 
the new tariff act a provision for a tax upon both individual and 
corporate incomes. Partly as a compromise and partly because 
of the inherent fear <nt the part of the dominant party that the 
new tariff act would not be sufficient to produce the revenue 
needed for proper governmental purposes, the Federal Corpora- 
tion Tax Enactment was proposed and ultimately became a law. 
It became a law August 6, 1909. The tax itself is embodied in 
a single section of the Payne Tariff Act, the same being numbered 
as section 38. See IT. S. Bevised Statutes 1909, pp. 11-112- 
117; also Appendix A. 

Fed. Co«p. Tax — 1 (1) 
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2 Fedbk&l C0BPOKA.TION Tax Law. 

Sec. 8. The Tax Is Undoubtedly an Excise Tax. — The Cor- 
poration Tax Act (section 1) attempte to characterize ita own 
nature when it declares that certain corporations named in the 
act shall be subject to pay annually a special excise tax with 
reference to the carrying on or doing business by such corpora- 
tions, joint stock companies or associations or insurance oompan;. 
The Eubject of the tax is thus by statute clearly defined to be the 
carrying on w doing business by the sererat dasses enumerated 
in the act. 

Neither the properties of corporations or their franchises are 
made the subject of the tax. Indeed, so far as their proper^ or 
franchises are concerned, it is only their use as instruments of 
business that are made the subject of the tax. Of course the 
specific designation of the tax aa a special excise in the act itself 
is by no means conclusive upon the courts in determiniog tbe 
nature of the tax attempted to be levied by Congress. 

The tax is not an " income tax," as that word is used in the 
United States Constitution, It only becomes necessary to ascer- 
tain the income of the business of the various companies made 
subject to the tax in order to furnish a means of measuring the 
amount of the tax, which in its turn is based not upon that inctnne, 
but upon the occupation from which it is derived. 

That the tax is strictly a piece of excise legislation is shown 
conclusively by the decision of the Supreme Court in Flint v. 
Stone Tracey & Company et al. (decided by the United States 
Supreme Court, March 13, 1911) where it was said that: 

" While th« mera declaration contftin«d in a statute that it shall be regarded 
as a tax ol a particular character does not make it sucb if it is apparent that 
it cannot be so designated consietentlr with the meaning and effect ol the act, 
nevertheleas the declaration ot the lawmaking power is entitled to much 
weight, and in this statute the intention is expresel; declared to impoee a 
special excise tax with respect to the carrying on or doing busineaB hy such 
corporation, joint stock company or aasocistion or company. It is therefore 
apparent, giving all the words ot the statute effect, that the tax is imposed 
not upon the franchises of the corporation irrespective of their use in husi- 
nets, nor npon the property of the corporation, but upon the doing of cor- 
porate or insurance busineas, and with respect to the carrying on thereof, iP 
a sum eqnivalent to one per centum upon the entire net income orer and above 
tS.OOO reoeived from all sources during the year; that Is, when Imposed in 
this manner it is a tax npon the doing of bnsiness with the advantages which 
inhere in the peculiarities of corporate or joint stock organization of Mm 
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chkraeter dHcrilwd. As the Utter orgADlsatiou ahare ouuiy bmeflts of oor- 
poraU orguuxation, it may be deieribed gnientlly u a tu upon the doing of 
bmjiHH in a corporate capacity. In the cabs of insurance oompuiiea tlie tax 
H impoecd upon tbe trenMction of nieh buaineea by oompaniea organized 
under the laws of tbe United Statei or any State or Territory aa heretofore 
etated. 

Thia tax, it is expressly stated, is to be equivalent to one per centum of the 
entire net income orer and above $5,000 received from all aourcet during tlw 
year. This ia the measure of the tax explicitly adopted by tbe statute. The 
iucome is not limited to such aa is received from property used in tbe buai- 
neiB, strictly speaking, but is expressly declared to be upon the entire net 
income above 96,000 from all souroes, excluding tbe amounts received as divi- 
denda on stock in other corporations, joint stock companies or associations or 
insurance companies also subject to tbe tax. In other words, the tax ia im- 
posed upon the doing of business of the character described, and tbe measure 
of tbe tax is to be the income with the deduction stated, received not only 
from property used in business, but from every source. This view of the 
measure of the tax is strengthened when we note that as to organizations 
under the laws of foreign countries the amount of net income over and above 
$5,000 includes that received from business tranaaeted and capital invested 
in tbe United States, the Territories, Alaska, and the District of Colombia. 

It is further strengthened when the subaequent sections are considered as 
to deductions in ascertaining net income and requiring returns from thoee 
aubject to the act Under the second paragraph the net income is to be ascer- 
tained by certain deductions from the gross amount of income reoeived within 
the year "from all sources; " and the return to be made to tbe colketor of 
internal revenue under the third section ia required to show the gross amount 
of tbe income received during the year " from all sources." The evident 
purpoee is to secure a return of the entire income derived from property 
actively engaged in tbe business. This interpretation of the act, as resting 
upon the doing of business is sustained by the reasoning in Bpreckels Sugar 
Refining Co. t>. HcClain, 102 U. 8. 397, in which a special tax measured by 
tbe gross receipts of the business of refining oil and sugar was sustained as 
an excise in respect to the carrying on or doing of such business." (220 
U. S. 107.) 



Sec. 3. The Federal Corporation Tax U Not a Franchise 
Tax. — No tax is impoeed upon any corporation or association 
unless it has actnally done businesB within the period of time 
designated in the act. Therefore, franchise cannot be the subject- 
matter of the tax. In this connection a distinction is to be drawn 
between the tax on franchises as privileges, and taxes on franchisee 
as property. (See 1 Cooley on Taxation, ppi 678, 677, 686.) 
Even if the corporation tax under discussion he admitted pro 
arguendo to rest directly on the franchises of the corporations in- 
cluded in tbe act, the tax is to be regarded as a privilege tax and 
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not a propert; tax. On this subject the United States Supreme 
Court in Stella P. Flint v. Stone Tracey Company (218 U. S. 
107), spoke 88 follows : 

It is next contended that the attempted taxation b roid because it levies 
a tax upon the exclusive rigbt of a state to grant corporate franchises, be 
cauHB it taxes franchises wbich are the creation of the State in its sovereign 
right and authority. This proposition is rested upon the implied limitation 
upon the powers of national and state govenunents to take action which 
encroaches upon or cripples ths exercise of the exclusive power of sovereigntj 
in the other. It has beea held lu a number of cass that the State cannot tax 
franchiaes created by the United States or the agencies or corporations which 
are created for the purpose of carrying out governmental functions of the 
United States, McCulloch v. Maryland, 4 Wheat 318; Osborn v. Bank, 
» Wheat. 738; Railroad Co. v. Penieton, 18 Will. 5; California p. Central 
Pac. R. R. Co., 127 U. S. 1. 

An examination of these cases will show that in each case where the tax 
was held invalid the decision rested upon the proposition that the corporation 
was created to carry into effect powers conferred upon the federal government 
in its sovereign capacity, and the attempted taxation was an interference 
with the effectual exercise of such powers. 

In Osborn V. The Bank, supra, a leading case upon the subject, whilst it 
was held that the Bank of the United States was not a private corporation, 
bat a public one, created for national purposes, and therefore beyond the 
taxing power of the State, Chief Justice Marshall, in delivering the opinion 
of the court, conceded that if the corporation had been originated for th^ 
management of an individual concern, with private trade and profit for its 
great end and principal object, it might be taxed hy the State. Said the 
Chief Justice: 

" If these premises (that the corporation was one of private character) were 
true, the conclusion drawn from them would be inevitable. This raere private 
corporation, engaged in its own business, with its own views, would certainly 
be subject to the taxing power of the State, aa any individual would be; and 
the casual circumstance of its being employed by the government in the trans- 
action of it« fiscal affairs would no mere exempt its private business from the 
operation of that power than it would exempt the private business of any 
individual employed in the same manner." 

The inquiry in this connection is: How far do the implied limitations 
upon the taxing power of the United States over objects which would other- 
wise be legitimate subjects of federal taxation, vrithdraw them from the reach 
of the federal government in raising revenue, because they are pursued under 
franchises which are the creation of the States! 

In approaching this subict we must remember that enactments levying 
taxes, as other laws of the federal eovernment when acting within constitu- 
tional authority, are the supreme law of the land. The Constitution contains 
only two limitations on the right of Coneress to levy excise taxes; they must 
be levied for the public welfare and are required to be uniform throughout 
the United States. As Mr. Chief Justice Chase said, spedcing for the court 
in License Tax Cases. B Wall. 4«2. 471: 
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" CongreM uimot tax export*, And it must impoae direct tAXM hj the rule 
of Apportionment, and indirect taxcB by the mle of uniformity. Thiu lim- 
ited. And thu« ODly, it reaches every aubject and may be exercised at die- 
nction." 

The limitations to which the chief justice refers were the only ones impoMd 
in the Constitution upon the taxing power. 

In UcCray c. United States, 166 U. 8. 27, this court sustained a federal 
tax on oleomargarine, artiBciatly colored, and held that while the fifth and 
tenth amendmente qualify, so far as applicable all the proviaions of the Con- 
•titution, nothing in tbnae amendments operates to take away the power to 
tax conferred by the Constitution on the Congreas. In that caae it waa eon- 
tended that the subject taxed was within the exclusive domain of the States, 
and that the real purpose of Congress was not to raise rerenue but to tax 
out of existence a substance not harmful of itself, and one which might be 
lawfully manufactured and sold ; but the only cooetitutional limitation which 
this court conceded, in addition to the requirements of uniformity, and that 
for the sake of argument only so far as concerned the case then under con- 
sideration, waa that Congress is restrained from arbitrary impositions or from 
exceeding its powers in seeking to effect unwarranted ends. The limitation 
of uniformity was deemed sufficient by those who framed and adopted the 
Constitution. The courts may not add others. Patton c. Brady, 184 U. S. 
008, «22. And see United States c. Singer, 15 Wall. III. 121; Nicoll v. Ames, 
173 U. S. 509, SIS. 

We must, therefore, enter upon the inquiry as to implied limitations upon 
tbe exercise of the federal authority to tax because of the sovereignty of the 
States over matters within their exclusive jurisdiction, having in view the 
nature and extent of the power apeciflcally conferred upon Congress by the 
Constitution of the United State*. We must remember, too, that the rev. 
enues of the United States must be obtained in the same territory, from the 
same people, and excise taxes must be collected from the same activities as 
are also reached by the States in order to support their local government. 



Sec. 4. The Tax is Not a Direct Tax Upon Shares or the 
Income Thereof. — The tax is not a direct tax upon shares of tho 
stockholders in the companies to the business of which the tax 
attaches, or upon the income of such stockholders from their 
shares. On this subject the United States Supreme Court in 
Stella P. Flint v. Stone Traeey & Company (220 U. S. 107), 
speaks as follows : 

In Home Ins. Co. v. New York, 134 U. S. 694, a tax was sustained upon the 
right or privilege of the Home Insurance Company to be a corporation and 
to do business within the State in a corporate capacity, the tax being meaa- 
nied by the extent of the divid«tds of the corporation in the current year 
upon the capital stock. Although a very large amount, nearly two or thre; 
Millions of capital stock, was invested in bonds of the United States expressly 
exempted from taxation by a statute of the United States, the tax was sus- 
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tsined m* a mode of measurement of a privikge tax which it wmi within the 
lawful autboritj of the State to impose. Mr. Justice Field, who delivered the 
opinion of tiM court, reviewed the previous caMB in this court, holding that 
the Stato could not tax or burden the operation of the Constitution and of 
laws enacted by the Congress to carry into execution the powers vested in the 
general goveniment. Yielding full assent to those cases, Mr. Justice Field 
said of the tax then under consideration: 

" It is not a tax in terms upon the capital stoclt of the company, nor upon 
any bonds of the United States composing a part of that stock. The statutn 
designates it a tax upon the 'corporate franchise or business' of the com- 
pany, and reference is only made to its capital stock and dividends for the 
purpose of determining the amount of the tax to be exacted each year." 

In that case, in tlie course of the opinion, previous cases of this court were 
cited with approval. Society for Savings v. Coit, 6 Wall. 604; Provident 
Institution V. Massachusetts, e Wall. 611. 

In the Coit case a privilege tax upon the total amount of deposits in a 
savings bank was sustained, although $600,000 of the deposits had been in- 
vested in securities of the United States and declared by Act of Congress to 
be exempt from taxation by State authority. In that case the court said; 

" Nothing can be more certain in legal decision than that the privileges and 
franchises of a private corporation and all trades and avocations by which the 
ritizens acquire a livelihood, may be taxed by a State for the support of the 
State government. Authority to that effect resides in the State independently 
i>f the federal government, and is wholly unaffected by the fact that the cor- 
poration or individual has or has not made investment in federal securities." 

In Provident Institution t>. Massachusetts, tupra, a like tax was sustained. 
It is, therefore, well settled by the decisions of this court that when the sov- 
ereign authority has exercised the right to tax a legitimate subject of taxa- 
tion as an exercise of a franchise or privilege, it is no objection that the 
measure of taxation is found in the income produced in part from property 
which of itself considered is nontaxable. Applying that doctrine to this case 
the measure of taxation beii^ the income of the corporation from all sources, 
as that is but the measure of a privilege tax within the lawful authority of 
Oongrees to impose, it is no valid objection that this measure includes, in part 
at least, property which as such could not be directly taxed. See in this 
connection Maine v. Grand Trunk Ry., 142 U. S. 217, as interpreted in Gal- 
veston, Harrishnrg t R^n Antonio Rj. Co. v. Texas, 210 U. S. 217, 220. 

Sec. 5. The Tax Ib Not a Direct Tax Even in tiie Case of 
Companies Engaged Mainly or Wliolly in the Butinets of 
Handling or Dealing In Real Estate. — The tax under discus- 
ifioTi clearly does not become direct merely hy reaaoD of the fact 
that the oompanies who are required to pay the tax chance to be 
engaged mainly or even wholly in the business of handling or 
dealing iti real estate. The United States Supreme Court, on thie 
subject, in Flint v. Stone Tracey & Co. (220 U. S. 107), sp(*e 
as follows: 
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It ii MpecUlly ubJMt«d tbkt eflTtain of the corpor&tioni whose (ioekholden 
cbaUeuge the vAlUity of the t«x are ao-ealled real estate oompaniea, whoae 
buinen is principally the holding and management of real estate. TheM oaa«a 
sra No. 4IG, Cedar Street Co. v. Park Realt; Co.j No. 431, Percy H. Bmndage 
p. Broadway Realty Co.; No. 443, Phillip* v. Fifty AaeocUte* el aL; No. 44S, 
IGtcbell V. Clark Iron Co.) No. 412, William H. Miner v. Com Exchange 
Bank et oL, and No. 467, Cook «t al. v. Boeton Wharf Co. 

In No. 412, Hiner c. Com Exchange Bank el al., the bank occuplea a buiU- 
ii^ in part and rents a large part to tenants. 

Of the realty companies the Park Realty Company waa organized to " work, 
develop, aell, conTcjr, mortgage, or otberwiee dispose of real estate; to lease, 
exdtange, hire, or otherwise acquire property; to erect, alter, or improve 
buildings; to condoct, operate, manage, or lease hotels, apartment houses, 
etc; to make and carry out oontracts in the manner specified concerning 
buildings • • • and generally to deal in, sell, lease, exchange, or other- 
wiss deal with lands, buildings, and other property, real or personal," etc. 

At the time the bill was filed the business of the company related to tha 
Motel Leouori and the bill averred that it was engaged in no other busineas 
except the management and leasing of the hotel. 

Tbe Broadway Realty Company waa formed for the purpose of owning, hold- 
ing, and managing real estate. It owns an office building and certain seen- 
ritiea. The office building is let to tenants, to whom light and beat are 
furnished, and for whom janitor and similar services are performed. 

The Fifty Associates are operating under a charter to own real estate with 
power to build, improve, niter, pull down, and rebuild, and to manage, 
exchange, and dispose of the same. 

Tbe Clark Iron Company was organized under the laws of Minnesota, owns 
and leases or« lands for tbe purpose of carrying on mining operations, and 
receives a royalty depending upon the quantity of ore mined. 

The Boston Wharf Company is operating under a charter authorizing it to 
acquire lands and flats, with their privilegea and appurtenances, and to lease, 
manage, and improve its property in whatever manner shall be deemed ex- 
pedient by it, and to receive dockage and wharfage for vessets laid at its 
wharfs. What we hare said as to the character of the corporation tax as an 
excise tax disposes of the contention that it is direct and therefore requiring 
-apportionment by the Constitution. 



Sec 6. The Federal Corporation Tax Is Not In the Nature 
«f an Infraction Upon the Qeneral Powers of the States to 
Authorize the Formation of Corporations and Joint Stock 
Companies. — That the Federal Corporation Tax is not an infrac- 
tion of the general power of the States to authorize the formation 
of corporatione and joint stock companies is fully sustained by tlie 
ileciBions of the United States Supreme Court 

In Veazie Bank v. Feano, 8 Wall. 533, 547, that court spoke 
as follows : 
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Is it, thtn, a tax on a franchise granted by a State, which CkingraBS, upon 
any principle exempting the Teserved powers of the States from impMrmant 
bf taxation, must be held to have no authority to lay and collectt 

We do not say that there may not be such a tax. It may be admitted that 
the reserved rights of the States, such as the right to pass laws, to give 
effect to laws through executive action, to administer justice through ix- 
ecutive action, to adminiaUr justice through the courte, and to employ all 
necessary agencies for legitimate purposes of State government, are qot proper 
aubjectg of the taxing power of Cangress. But it cannot be admitted that 
franchisea granted by a Btete are neoessarily exempt from taxation; for 
franchiseB are property, often very valuable and productive property; and 
when not conferred for the purpose of giving effect to some reserved power 
of a Stete, seem to be as properly objects of taxation as any other property. 

But in the case before us the object of taxation is not the franchise of the 
bank, but property created, or contracte made and issued under the franchise, 
or power to issue bank bills. A railroad company, in the exercise of ito cor- 
porate franehiaes, issues freight receipts, bills of lading, and paeaenger tickete, 
and it cannot be doubted that the organization of railroads is quite as im- 
portent to the State as the organization of banks. But it will hardly be 
questioned that these contracte of the company are objects of taxation within 
the powers of Congress, and not exempted by any relation to the Btate which 
granted the charter of the railroad. And it seems difficult to distinguish the 
taxation of notes issued for circulation from tbe taxation of these railroad 
contracts. Both descriptions of contracte are means of profit to the corpo- 
rations which issue them; and both as we think may properly be made con- 
tributory to the public revenue. Pages 64T, 648. 

On this subject the United States Supreme Court in Flint v. 
Stone Tracey & Co. (220 U. S. 107), sp^e as follows: 

While the tax in this case, as we have construed the statute, is upon tbe 
exercise of the privilege of doing business in a corporate capacity, as such 
business is done under authority of State franchises, it becomes necessary to 
consider in this connection the right of the federal government to tax the 
activities of private corporations which arise from the exercise of franchises 
granted by the State in creating and conferring powers upon such corpora- 
tions. We think it is the result of the cases heretofore decided in this court 
that such business activities, though exercised because of State created fran- 
chisee, are not beyond the taxing power of the United Stetes. Taxes upon 
rights exercised under grants of State franchises were sustained by thia court 
in Railroad Company p. Collector, 100 U. S. 695; United States v. Erie R. B. 
Co., 106 U. 8. 327; Spreckels Sugar Refining Co. v. McCtain, 102 U. S. 397. 

It is true that in those caMB the question does not seem to have been di- 
rectly made, but, in Busteining auch taxation, the right of the federal govern- 
ment to reach such agencies was neoesaarily Involved. The question was 
raised and decided in the ease of Veazie Bank e. Fenno, 8 Wall. 633. In that 
well-known caae a tax upon the notes of a Stete bank issued for eirculataon 
was susteined. Mr. Chief Justice Chase, in the course of the opinion, said: 

Is it, then, a tax on a franchise granted by a State, which Congress upon 
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•Bj priiiei|ile exempting the Teserved power* of the Stctaa from impairment 
by tAxatioD must be beld to have no authority Ui lay and coiiect! 

We do not aay that there may not be luch a tax. It may be admitted that 
the reserved right* of the States, such as tbe right to pa*e bwa, to give effect 
to laws through executive action, to administer justice through the courts, 
and to employ all necessary agenciei for legitimate purposes of State govern- 
ment, are not proper subjects of the taxing power of Congress. But it cannot 
be admitted that frauebiscs granted by a State are necessarily exempt from 
taxation; for franchiKs are property, often very valuable and productive 
property ; and when not conferred (or the purpose of giving effect to some 
tcserved power of a state, seem to be as properly objects of taxation as any 
other property. 

But in tlie case before us the object of taxation is not the franchise of the 
bai^, bnt property created or contracts made and issued under the franchise 
or power to issue bank bills. A railroad company, in tbe exercise of its cor- 
porate franchiees. Issues freight receipts, bills of lading, and passenger 
tickets; and it cannot be doubted that tbe organisation of railroads is quite 
as important to tbe State aa the organization of banks. But it will hardly 
he questioned that these contracts of fhe company are objects of taxation 
within the powers of Congress, and not exempted by any relation to the State 
which granted tbe charter of the railroad. And it seems difficult to distin- 
guish that taxation of notes issued for circulation from the taxation of these 
railroad contracts. Both descriptions of contracts are means of profit to the 
corporations which issue them; and both, as we think, may properly be made 
contributory to the public revenue. Pages 647, MS. 

It is true that the decision in tbe Veazie Bank case was also placed in a 
measure upon the authority of tbe United States to control the circulating 
medium of the country, but the force of the reasoning which we have quoted 
has not been denied or departed from. 

In Thomas v. United States, 192 U. S., supra, a federal tax on the transfer 
of corporate shares in State corporations was upheld as a tax upon businean 
transacted in the exercise of privitegea afforded by the State laws in respect 
to corporations. 

In Nicoll v. Ames, 173 U. S. .M)9, a federal tax was sustained upon the enjoy- 
ment of privileges afforded by a board of trade incorporated by tbe State of 
Illinois. 

When the ConstitutioD was framed the right to lay excise taxes was broadly 
conferred upon the Congress. At that time very few corporations existed. 
If the mere fact of State incnrporation, extending now to nearly all branches 
of trade and industry, could withdraw tbe legitimate objects of federal taxa 
tion from tbe exercise of the power conferred, the result would be to exclude 
tbe national government from many objects upon which indirect taxes could 
be constitutionally imposed. Let it he supposed that a group ol individuals, 
aa partners, were carrying on the business upon which Congress concluded to 
lay an excise tax. If it be true that the forming of a State corporation would 
defeat this purpose, by taking the necessary steps required by the State law 
to create a corporation and carrying on the business under rights granted by 
a State statute, the federal tax would become invalid, and that source nf 
national revenue be destroyed, except a* to the huainpss in the hand* of indi- 
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viduAta or partnerships. It CRDDot be snppowd that it was intended that it 
should be wiUiin the power of individuals acting under State authority to 
thus impair and limit the exertion of authority which may be essential to 
national existence. 

In this connection South Carolina v. United SUtes, IW U. S. 437, is im- 
portant. In that case it was held that the agents ot the State government, 
carrying on the business of selling liquor under State authority, were liable 
to pay the internal revenue tax imposed by the federal government. In the 
opinion previous cases in this court were reviewed and the rule to be deduced 
therefrom stated to be that the exemption of State agencies and instrumentali- 
ties from DBtiona] taxation was limited to those of a strictly governmental 
character, and did not extend to those used by the State in carrying on 
business of a private character. 199 U. S. 401. 

The cases unite in exemption from federal taxation the means and instru 
mentalities employed in carrying on the governmental operations of the State. 
The exercise of such rights as the establishment of a judiciary, the employ- 
ment of officers to administer and execute the laws and similar governmental 
functions cannot be taxed by the federal government. The Collector v. Day. 

11 Wall. 113; United SUtes V. R. R. Co., 17 Wall. 322; Ambrosini r. United 
States, 187 U. S. 1. 

But this limitation has never been extended to the exclusion of the activi- 
ties of a merely private business from the federal taxing power, although the 
power to exercise them is derived from an act of incorporation by one of the 
States. We, therefore, reach the conelusion that the mere fact that th-; busi 
ness taxed is done in pursuance ot authority granted by a State In the crea 
ti«n of private corporations does not exempt it from the exercise of federal 
authority to levy, excise taxes upon such privileg^R. 

But it Is insisted this taxation is so unequal and arbitrary in the fact that 
it taxes a business when carried on by a corporation and exempts a similar 
business when carried on by a partnership or private individual as to place 
it beyond the authority conferred upon ConRress. As we have seen, the only 
limitation upon the authority conferred is uniformity in laying the tax, and 
uniformity does not require the equal application ot the tax to alt persons or 
c<9r{>orations who may come within its operation, but is limited to geographi- 
cal uniformity throughout the United States, This subject was fully dis- 
cussed and set at rest in Knowlton t>. Moore, 17S U. S., •uprw, and we can add 
nothing to the discussion contained In that esse. 

In levying excise taxes the most ample authority has been recognized trun 
tlie beginning to select some and omit other possible subjects of taxation, to 
■■elect one calling and omit another, to tax one class of property and to forbear 
to tax another. For examples ot such taxation, aee eases in the margin, 
decided in this court, upholding the power. 

Many Instances might be ftiven where this court has sustained the right ot 
a Stat« to select subjects of taxation, although as to them the Fourteenth 
.intendment imposes a limitation upon State legislatures, requiring that r.o 
person shall be denied the equal protection of the laws. See some ot them 
noted in the marzin. 

In Bell's Gap R. R. Co. tt. Pennsylvania, 134 U. S. 232, dealing with the 
Fourteenth Amendment, which in this respect imposes limitations only on 
Stale authority, this court i-aid; 
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" The proviBion in the FouTteenth Amendment that no Stmte ihatt den; tn 
any perwn within its juiisdletion the equal protection of the laws, waa not 
intended to prevent a State Irom adjusting ita ajitem of taxation in all 
proper and reaaonsble ways. It may, if it chooaea, exempt certain classes of 
proper^ from any taxation at a)l, such as churches, libraries, and the prop 
•■rty of charitable insUtutions. It may impose different specific taxea upon 
different trades and profeiisiona, and may vary the rates of excise upon varioiu 
prodocta; it may tax real eitate and personal property only, and not tax 
secuTitiea for payment of money; it may allow deductions for Indebtedness, 
or not allow them. All such regulatiotis, and those of tike character, lo long 
as they proceed within reasonable limits and general usage, are within the 
discretion of the State legialature, or the people of the State in framing their 
constitution." 

It is insisted in some of the briefs assailing the ralidity of this tax thai 
these cases have been modified by Southern R. R. Co. v. Qreene, 216 U. S. 400. 
In that ease a corporation organited in a State, other than Alabama, camo 
into that State in compliance with its laws, paid the license tax and property 
tax imposed upon other corporntiona doing businesB in the State, and acquireil 
under direct sanction of the laws of tbe State a large amount of properi.' 
therein and wh?n it was attempted to subject it to a further tax on the grouml 
that it was for the privilege of doing bnainesa as a foreign corporation, when 
the same tax was not imposed upon State corporations doing precisely the 
same business, in tbe same way, it was held that the attempted taxation wan 
merely arbitrary claeaifleation, and void un<ler the Fourteenth Amendment. 
In tbe case the foreign corporation was doinf; buHineaa under the sanction of 
the State laws no less than the local corporation; it had acquired its property 
UBder sanction of those laws; it had paid all direct and indirect taxea levied 
against it, and there was no practical distinction between it and a Stale 
corporation doing the sune business in the same way. 

Sec 7. The Fact That the Federal Corporation Tax Ope- 
rates Upon Public Service Companies Does Not Affect the 
Validity of the Act. — The business of public seryice corpora- 
tioQB is not intrinsically hd operation of tbe State whicb created 
the company. Even were it so, it bas been held tbat the United 
States may tax a business conducted either for or by the State 
Itself. In this connection attention is called to the remarks of tbn 
Supreme Court in South Carolina v. United States, 199 U. S. 
437. In that case. Justice Brewer, referring to the limitations 
upon tbe United States and States implied in the Constitution, 
spoku as follows : 

Among those matters which are implied, though not expressed, is that tbe 
nation may not, in the exercise of ita powers, prevent a State from discharging 
tha ordinary functions of government, just as it follows from the second 
elaiue of Article VI. of the Constitution, that no State can interfere with tbe 
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free and uitembamtSBed exercise by the national government of all tbe pow«r« 
conferred upon it. Pages 451, 462. 

And cODceming the extent to which the States may go into 
buainesa if they see fit and the consequent restriction of the taxing 
power of the United States, if business done by a State should be 
held free from federal taxation, it was said: 

The right of Sonth Carolina to control the aate of liquor b; tbe dispensar]' 
iystem has been sustained. Vance v. W. A. Vanderoook Co.. No. 1, 170 U. S. 
43S. The profits from the busineu in tbe year IflOl, as appears from the 
findings of fact, were over hah' a million dollars. Mingling the thought of 
profit with the necessity of regulation may induce the State to take posies- 
sion, in like manner, of tobacco, oleomargarine, and all other objects of 
internal revenue tax. If one State finds it thus profitable other States may 
follow, and the whole body of internal revenue tax be thus stricken down. 

More than this, there is a large and growing movement in the country in 
favor of the acquisition and management by the public of what are termed 
public utilities, including not merely therein the supply of gas and water, but 
also the entire railroad syst«m. Would the State by taking into possession 
these public utilities lose its republican form of government? 

We may go even a step further. There are some insisting that the State 
shall become tbe owner of all property and the manager of all business. Of 
course this is an extreme view, but its advocates are earnestly contending that 
therdiy the best Interests of all citizens will be subserved. If this change 
should be made in any State, how much would that State contribute to tbe 
revenue of the nationt If this extreme action is not to be counted among tbe 
probabilities, consider the result of one much less so. Suppose a State as- 
sumes under its police power the control of all those raatters subject to the 
internal revenue tax and also engages in tbe business of importing all foreign 
goods. The same argument which would exempt the sale by a State of liquor, 
tobacco, etc., from a license tax would exempt the importation of merchandise 
by a State from import duty. While the State might not prohibit iraporta 
tions, as it can the sale of liquor, by private individuals, yet payii^ no import 
duty it could undersell all individuals and so monopolize tbe importation and 
sale of foreign goods. 

Obviously if the power of the State is carried to the extent suggested, and 
with it is relief from all federal taxation, the national government woald 
be largely crippled in its revenues. Indeed, if all tbe States should concnr 
in exercising their powers to the full extent, it would be almost impossible 
for the nation to collect any revenues. In other words, in this indirect way 
it would be within tbe competency of the States to practically destroy the 
efficiency of the national government. If it be said that the States can be 
trusted not 1« resort to any such extreme measures, because of tbe resuHing 
interference with the efliciency of the national go*emment. we may turn to 
tbe opinion of Mr. Chief Justice Marshall, in M'Cullofh r. Maryland, fupm 
(p. 431), for a complete answer: 

"But is this a case of confidence! Would the people of any one State trust 
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tboM of another with ■ power to control tb« most inaigniBcMit op«raUoiw «f 
tbeir 8tst« gorerninentT We kDow they would not V/by, tbeD, should we 
BUppose thnt tbe people of an; one State ihoutd be willing to tnut those of 
another with the power to control the operations of a gorernmeut to wbieb 
they hare cooBded their moat important and niost valuable intereattl In tbe 
legialatuTc ol the Union alone are all represented. The legislature ol the 
Llnion alone, therefore, can be trusted by tbe people with tbe power of con- 
trolling meaaures which concern all, in the conBdenoe that it will not be 
abused." 

In other ward», we are to find in the Constitution itself the full protection 
to tbe nation, and not to rest its sufflciency in either the generoeity or tbe 
neglect of any State. 

There is something of a conflict between the full power of tbe naUon in 
respect to taxation and the exemption of the State from federal taxation in 
respect to its property and a discharge of all its functions. Where and how 
shall the line between them be drawn! We have seen that the full power of 
collecting license taxes Is in tbe terms granted to the national government 
with only the limitations of uniformity and the public beneBt. The exemption 
ol the State's property and its functions from federal taxation is implied 
from the dual character of our federal system and the necessity of preserving 
tbe State in all its efficiency. In order to determine to what extent that im- 
plication will go we must turn to the condition of things at tbe time the Con- 
stitution was framed. What, in tbe light of that condition, did tbe framers 
of tbe Constitution intend should be exempt. Certain ie it that modem notion' 
as (o tbe extent to which the functiona of a State may be carried had then no 
hold. Whatever Utopian theories may have been presented by any writers 
were regarded as mere creations of fancy, and bad no practical recognition. 
It is true that monopolies in respect to certain commodities were known to 
have been granted by absolute monarchs, but they were not regarded as eon- 
sistent with Anglo-Saxon ideas of government. Tbe opposition to the Con- 
stitution came not from any apprehension of danger from tbe extent of power 
reserved to the States, but, on tbe other hand, entirely through fear of what 
might result from tbe exercise of the powers granted to tbe central govern- 
ment. Kliile many believed that the liberty of the people depended on tbe 
preservation of the rights of the States, they had no thought that those 
States would extend their functions beyond their then reeogniied scope, or so 
as to imperil tbe life of the nation. 

Looking, therefore, st the Constitution in the light of the conditions sur- 
rounding at the time of its adoption, it is obvious that tbe framers in grant 
ing full power over license taiea to the national government meant that the 
power should be complete, and never thought that the States by extending 
tbeir functions could practically destroy it. Paget 464-457. 

The United States Supreme Court, in Flint v. Stone Tracey & 
Co. (220 U. S. 107), on this subject, spoke as follows: 

We come %o tbe question, "Are so-called public service corporations, such as 
tbe Coney Island ft Brooklyn Railroad Co.. in esse No. 409, and the Inter- 
borongh Rapid Transit Co., No. 442, exempted from the operation of this 
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■Utntet " In the mm of South Cuolinft v. United St&t««, 190 U. 8. 437, tiin 
court bcM that when a State, acting witbln ita lawful autbqrity, undertook 
to carr7 on the liquor buaineaa it did not withdraw the agenciea of the State 
carrying on the traffic from the operation of the internal revenue laws of the 
United States. If a State may not thus withdraw from the operation of a 
federal taxing law a aubjeet -matter of nich taxation, it ia difficult to see how 
the incorporation of compaoieB whoee eerrice, though of a public nature, ia, 
neverthelew, with a view to private profit, can have the effect of denying the 
federal right to reach such properties and activities for the purposes of 
revenue. 

It is no part of the essential governmental functions of a State to provide 
means of transportation, inpply artificial light, water, and the lilce. These 
objects are often accomplished through the medium of private corporations, 
and though the public may derive a benefit from such operations, the com' 
panies carrying on such enterprisea are nevertheless private companies, whose 
business is prosecuted for private emolument and advantage. For the pur 
pose of taxation they stand upon the' same footing as other private corpora- 
tions upon which special franchises have been conferred. 

The true distinction is between the attempted taxation of those operationa 
of the State essential to the execution of its governmental functions, and 
which the State can only do itself, and those activities which are of a private 
character. The former the United States may not interfere with by taxing 
the agencies of the State in carrying out its purposes; the latter, although 
regulated by the State and exercising delegated authority, sneh as the right 
of eminent domain, are not removed from the field of Iqptimate federal 
taxation. 

Applying this principle, we are of opinion that the so called public service 
corporations represented in the eases at bar are not exempt from the tax in 
question. Railroad Co, p. Penniston, IS Wall. S, 33. 

Sec. 8. The Federal Corporation Tax Is Not Imposed Upoe 
State or Municipal Bonds or Upon the Income of Sucii Bonds 
Forming Part of the Business Assets of the Company Whose 
Business Is Taxed. — It is conceded of course that the honds of a 
State or of a municipality of a State, or the income derived there- 
from, cannot be made the subject of a federal tax. Pollock v. 
Farmers Loan & Trust Co., 157 U. S. 429, 583, 586. 

The reason of this is of course that the power to issue such is 
an essential element of the sovereignty of the State and cannot 
be impaired by federal legislation. However, this principle in 
no wise affects the validity of the Federal Income Tax for the 
reason that the same is not imposed on the said bonds or on the 
income of such bonds, but is imposed on the business of the com- 
pany which holda the bonds as part of its business assets and tiic 
! from such bonds, as well as from the company's other 
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tyosineee, assets and activities, is used only as a measure of the 
amount of the tax on the busiDeas. 

On this subject the United States Supreme Court in Flint v. 
Stone Trace; Co. (220 U. S. 107), spc^e as follows: 

It is further contended thkt tome of the eorporationi, notabt; insoranoa 
compuijea, hare Urge ittvestmeDtB in municipal bonds and other nontwuLble 
■eeuritiea, and in real eatate and personal property not naed in the busineM: 
tbat therefore tlie selection of the measuie of the income from all eouroea I* 
Toid, because it reaches propertj' which is not subject of tazatioa, upon tlw 
aatlmritj of tlie PoDoek ease, supra. But this argument confuses the measure 
of the tax upon the privilege with direct taxation of the estate or thing taxed. 
In the PoIIocIe csae, as we have seen, the t*k was held unconstitutional because 
it was in elTect a direct tax on the property solely because of its ownership. 

Nor does the adoption of this measure of the amount of tlie tax do violence 
to the nik laid down in Galveston, Harrisburg ft San Antonio Ry. Co. t). Totaa, 
210 U. 8. 21T, nor the Western Union Tel. Co. v. Kansas, 218 U. 8. 1. In the 
Galveston case it was held that a tax impoeed by the State of Texas equal to 
one per cent, upon the gross reoeipta " from every source whatever," of lines 
of railroad lying wholly within the State, was invalid as an attempt to tax 
gross receipts derived from the carriage of passengers and freight in inter- 
state commerce, which in some instances was an attempt to burden commerce 
among the States, and the fact that it was declared to be "equal to" one 
per cent made no difference, as it was merely an effort to reach gross receipts 
by a tax not even disgui«ed as an occupation tax, and in nowise helped by the 
words "equal to." In other words, tlie tax was held void, as ita substance 
and manifest intent was to tax interstate commerce as such. 

In the Western Union Telegraph cases the State undertook to levy a graded 
charter fee upon the entire capiUI stock of 1100,000,000 of the Western Union 
Tel^raph Company, a foreign corporation, and engaged in commerce among 
the States, as a condition of doing local business within the State of Kansas. 
This court held, looking through forms and reaching the substance of the 
thing, that the tax thus impoeed was in reality a tax upon the right to do 
interstate commerce within the State and an undertaking to tax property 
beyond the limits of the SUte; that whatever the declared purpose, when 
reason^ly interpreted, the necessary operation and effect of the act in ques- 
tion was to burden interstate commerce and to tax property beyond the 
jurisdiction of the State, and it was therefore invalid. 

There is nothing in these cases contrary, as we shall have occasion to see, 
to the former rulings of this court whieh hold that where a tax is lawfully 
imposed upon the exercise of privileges within the taxing power of the State 
or nation, the measure of such tax may be the income from the property of 
the eorporation, although a part of such income is derived from property in 
itseU nontaxable. The diaUnetion lies between the attempt to tax the prop- 
er^ as such and to measure a Intimate tax upon the prlvikges Involved in 
the use of such property. 
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Sec 9. As an Excise the Tax Is Uniform Under Clause 1 
of Section 8 of Article 1 of tlie United States Constitution.— 

The federal corporation tax complies with the constitutional rule 
as to uniformity (under clause 1 of section 8 of article 1 of the 
United States Constitution) even tbougli it is laid upon other 
kinds of business than insurance only, provided that such businesB 
is conducted by a corporation or joint stock company having 
shares of stock. The only uniformity called for by the clause of 
the Constitution here referred to is gec^ra^ical uniformity, and 
when this is conceded, the claim that the tax is uniform is likewise 
conceded. 

Upon this subject the United States Supreme Court in Flint i'. 
Stone Tracey Co. (220 U. S. 107), spoke as follows: 

The applicable provisionB of the Constitution of the United States in thia 
cDUDCction are found in article 1, section 8, clause 1; in article 1, section 2. 
clause S; and article 1, section 9, clause 4. Tfaey are respectively: 

" The CongreBB Bhall have power to lay and collect taxes, duties, imposts, and 
excises, to pay the debts nnd provide for tbe common defense and general 
welfare of the United States; but all duties, imposts, and excises shall be 
uniform throughout the United States. 

" Representatives and direct taxes shall be apportioned among the several 
States which may be included within this Union, according to their respective 
numbers. 

" No capitation or other direct tax shall be laid, unless In proportion to the 
census or enumeration hereinbefore directed to be taken." 

It was under the latter requirement as to apportionment of direct taxes 
according to population that this court in the Pollock case held the statute 
of I8B4 to be unconstitutional. Upon the rehearing of the case Mr. Chief 
Justice P^iller, who spoke for the court summarizing the effect of the decision, 

" We have considered the act only in respect of the tax on income derived from 
real estate, nod from invested personal property, and have not commented 
on BO much of it as hears on gains or profits from business, privileges, or em- 
ployments, in view of the instances in which taxation on business, privileges, 
or employments has assumed the guise of an excise tax and been sustained as 
such. 158 U. S. 636." 

And as to excise taxes, the chief justice said : 

" We do not mean to say that an act laying by apportionment a direct tax 
on all real estate or personal property, or the income thereof might not also lay 
excise taxes on business, privileges, employments, and vocations. Page 837." 

The Pollock case was before this court in Knowlton v. Moore, 173 U. S. 41. 
In that case this court sustained an excise tax upon the transmission of prop- 
erty by inheritance. It was contended there as here, that the case was ruled 
by the Pollock case, and of that case this court, speaking by the present chief 
justice, said: 



)vGoo'^lc 



Natdbx of Fbdkral Cobpobatioit Tax Eitaothbht. 17 

'"Tbe iuue presented in the PoDock ease ma whether an inoome tax waa 
direct within the meaning of the Conetitutkni. The contentioni which the 
cue involved were thui presented. On tbe one hand it was argued that only 
capitation taxea Aud taxea on land as such were direct, within tlie meaning 
o{ the Constitution, considered m a matter of first impression, and that pre- 
vious adjudicstions had construed tbe Constitution as having that import. On 
the other hand, it was asserted that, in principle, direct taze«, in the conati- 
tutioual sense, embraced not only taxes on land and capitation taxes but all 
burdens laid on real or personal property because of its ownership, which 
were equivalent to a direct tax on such property, and it was affirmed that the 
previous adjudications of this court had settled nothing to the contrary. 

" * * ■ Undoubtedly, in tbe course of the opinion in the Pollock case 
it was said that if a tax was direct within tbe constitutional sense the mere 
erroneous qualification of it as an excise or duty would not take it out of the 
coneUtutioual requirement as to apportionment. But this language related 
to tbe subject matter under considerstion, and was but a stat«nient that a. 
tsji which was in itself direct, becaii«« imposed tipon property solely hecattae 
of ita owtnerthip, could not be changed by ai&xing to it the qnaliScations of 
excise or duty. Here we are asked to decide that a tax is a direct tax on 
property which has at all times been considered as tbe antithesis of such » 
tax; that is, that it has ever been treated as a duty or excise, because of tbe 
particular occasion which gives rise to its levy. 

" * * * Considering that the constitutional rule of apportionment had 
its origin in tbe purpose to prevent taxes on persons solely beeauae of their 
general ownership of property from being levied by any other rule than that 
of apportionment, two things were decided by tbe court: First, that no sound 
distinction existed between a tax levied on a person solely because of his 
general ownership of real property, and tbe same tax imposed solely because 
of his general ownership of personal property. Secondly, that the tax on the 
income derived from such property, real or personal, was the legal equivalent 
of a direct tax on the property from which said income was derived, and 
hence must be apportioned. These conclusions, however, lend no support to 
the essential equivalents of a tax on property generally, real or personal, solely 
because of its ownership, roust be converted into direct taxes, because it ia 
coneeiyed that it would be demonstrated by a close analysis that they could 
not be shifted from the person upon whom they first fall." 

Tbe same view was taken of the Pollock case in the subsequent case of 
Spredcels Sugar Refining Co. v. UcClain, 192 U. 8. 397. 

Tbe aet now under consideration does not impose direct taxation upon prop- 
erty solely because of its ownership, but the tax is within the class which 
Congress is authoriEed to lay and collect under article I, section B, clause I, 
of the Constitution, and described generally as taxes, duties, imposts, and 
excises, upon which the limitation ia that they shall be uniform throughout 
tbe United SUtes. 

Within the category nf indirect taxation, as we shall have further occasion 
to show, is embraced a tax upon business done in a corporate capacity, which 
ia the Bubject-m after of the tax imposed in the act under consideration. The 
Pollock case construed the tax there levied as direct, because it was imposed 
apoB property simply because of its ownership. In tbe present ease tbe tax 
Fro. Co«p. Tax— 2 
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ia not pmyable imleu there be * canTiiig on or doing of biuiaeu in the deatg- 
■at«d eapkcitj, uid thie ia mkdc the occuion for the tax, meaaimd by Ute 
standard prescribed. TIm differenoe between the acta is not merely aominal, 
but reeta upon aubitantial differeucea between the mere ownerihip of propertj 
and the actual doing of bttsineM in a certain way. It ia oniMeeaaarj to ent^r 
upon an extended conaideration of the technical meaning of tbe term "excise." 
It has I>een the subject-matter of coneiderable discussion — the tenna duties, 
imposts, and excises are generally treated as embracing the indirect forms 
of taxation contemplated by the Constitution. As Mr. Chief Juatloe Fuller 
said in the Pollock case, supra: 

"Although there have been from time to time intimations that there might 
be some tax which was not a direct tax nor included under the words ' duties, 
imposts, and excises,' such a tax for more than one hundred years of national 
existence has as yet remained undiscovered, notwithstanding the atreas of par- 
ticular circumstances has invited thorough investigation into aouroea of 

And in the ssme connection the chief justice, delivering the opinion of tiie 
court in Thomas e. United States, 192 U. 8. 362, in speaking of tbe words 
duties, imposts, and excises, said: 

" We think that they are used comprehensively to cover customs and ezNse 
duties imposed on importation, consumption, manufacture, snd sale of certaia 
commodities, privileges, particular buainess transactions, vocations, occupa- 
tions, and tbe like." 

Duties and imposts are terms commonly applied to levies made by gorera- 
ments on the importation or exportation of commodities. Excises are " taxes 
laid upon the msnufacture, sale, or consumption of commodities, within thn 
country upon licenses to pursue certain occupations, and upon corporate 
privileges." Cooley Cons. Lim. {7th ed.) 660. 

The tax under consideration, as we have construed the statute, may be de- 
scribed as an excise tax upon the particular privilege of doing busioess, in a 
corporate capacity; t. e., with the advantages which arise from corporate or 
ftuMi-oorporate oiganization; or, when applied to insurance companies, for 
doing the business of such Companies. As was said in the Thomas case, IBS 
U. S., fupra, the requirement to psy such taxes involves the exercise of privi- 
leges, and the element of absolute and unavoidable demand is lacking. If 
business is not done in the manner described in the statute no tax is payable. 

If we are correct in holding that this is an excise tax, there ia nothing in 
the Constitution requiring such taxes to be apportioned according to popula- 
tion. Pacific Ins. Co. e. Soule, 7 Wall. 433; Springer r. United SUtea, lOS V. 
R. 686; Spreckels Sugar ReBning Co., 192 U. S. 397, 

Sec. 10. The Federal Corporation Tax Doe« Not Lack Uni- 
formity Because It Contains Certain Exemptions as to tlie 
Kind of Corporations Which Are Subject to the Tax.— Tbe 

points here referred to may be briefly eouiDerated as follows : 

The tax only applieit to ineomes over and above five tboasaBd 
(lollarR. On this aubjcct the United States Supreme Court in 
Flint V. Stone Traeey & Co. (220 U. S. 107), apoke aa follows: 
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It ia agmin objected that incomea under K.OOO are flx«mpt«d trom the tuc. 
It k M1I7 ntBMiary in thia eonneetion to retei to Knowlton t>. Moore, ITS U. 
S., mprw, in which a tax upon inberitaneea in eieeaa of 110,000 waa luataiaed. 
la Uagoun v. lllinoia Truat ft Savinga Bank, 170 U. B. 283, 2B3, a graded ia- 
beritanoe tta waa aiwtained. 

Neither does it lack uniformity because it ezempta from tbe 
operation of the tax, labor, agricultural or horticultural oiganiM- 
tions, fraternal beneficial Bocieties, orders or asBociationa, operat- 
ing under the lodge system, and providing for the paTment of life, 
sick, accident or other benefits, to the members of such societies, 
orders and associations and dependents upon such members, 
domestic building and loan associations organized explicitly for 
the mutual benefit of their members, together with the religious, 
oharitable or educational organizations. 

On this subject the United States Supreme Court in Flint v. 
Stone Tracey & Co. {220 U. S. 107), spoke as follows: 

Aa to th« <Ajection8 that certain organ ixations, labor, agricultnra], and 
horUeuItnral, fraternal an<t benevolent aocietiea, loan and building aBaocia- 
tioiia, and those for religious, charitable, or educational purpoiei, are ei- 
eepted from the operation of the law, ne And nothing in tbem to invalidntp 
the tax. As we have had frequent occasion to saj, the decisions of thia eonrt 
fran an early date to the present time have emphasined the right of CongresH 
to select the objects of excise taxation, and within thia power to tax some and 
leave others untaxed must be included the right to make exemptiona sueb an 
are found in this act. 

Again, it is urged that Congress exceeded its power in permitting a d«dac 
tion to be made of interest payments only In ewe of interest paid by bnnks 
and trust companies on deposits, and interest actually paid within the year 
on its banded or other indebtedness to an amount of such bonded and other 
indebtedness not exceeding the paid-up capital stock of the corporation or 
company. This provision may have been inserted with a view to prevent cor- 
porationH from issuing a lerge amount of bonds in excess of the paid-up 
Mpital stock, and thereby distributing profits so as to avoid the tax. In any 
event, we see no reason why this method of ascertaining the deductions al 
lowed should invalidate the act. Such details are not wholly arbitrary, and 
were deemed essential to practical operation. Courts cannot substitute their 
jadinnent for that of the legislature. In anch matters a wide range of dix- 
•retion is nl lowed. 

The ai^m«nt that different corporations ere so differently cireumetanceil 
in different States, and the nperatinn of the law so uneanal as to destroy it. 
is so fully met in the opinion in Knowiton v. Hoore, 1TB U. 8., tupra, thst 
it fa only necessary to make reference thereto. For this pnmosc the law 
operates uniformly, ceoBraohicallv cnn«i'l'>rof?. thrniigbftnt the TTnitml Kt«tc». 
and fn the same wny wherever the subject-matter is found. A liquor tnx in 
mil r^nderod unlawful af a revenue mfasure because it may yield nothing in 
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tluMe states which biive promoted the liquor trattc. No mora u Um present 
law UDConstitutioiial becauoe of inequality of operation owii^ to different 
local conditionit. 

Nor is the special objection tenable, made in some of the eases, that the 
oorporatioDB act as trustees, guardiaiu, etc., under the authority of the laws 
iir courts of the Stat«. Such trustees arc not the agents of the State govern* 
ment in a sense which exempts them from taxation because executing the 
necessary governmental powers of the State. The trustees receive their com 
pensation from the interests served, and not from the public revenues of the 
»taU. 

Sec. 11. The Federal Corporation Tax Does Not Subject 
Corporations to Unreasonable Search or Seizures, or Require 
Officers Thereof to Incriminate Themselves. — The act con- 
tains no authorization wbicb could be made the basis for a claim 
that it subjects the companies subject to the tax to unreasonable 
search or seizure, or makes it imperative upon officers thereof to 
incriminate themselves. 

The United States Supreme Court, in Flint v. Stone Traeey & 
Co. (220 U. S. 107), on this subject, spoke as follows: 

It is urged in a number of cases that in a certain feature of the statute 
there is a violation of the Fourth Amendment of the Constitution, protecting 
against nnreascnable senrches and seizures. This amendment was adopted 
to protect against abuses in judicial procedure, under the guise of law, which 
invade the privacy of persons in their homes, papers, and effects, and applies 
to criminal prosecutions and suits for penalties and forfeitures under the 
revenue laws. Boyd v. United SUtes, 116 U. S. 632. It does not prevent the 
issue of search warrants for the seimre of gambling paraphernalia and other 
illegal matter. Adams c. New York, 1B2 U. S. G86. It does not prevent the 
issuing of process to require attendance and testimony of witnesses, the pro- 
duction of books and papers, etc. Interstate Commerce Commission v. Brim- 
son, 164 U. S. 44V; Interstate Commerce Commission v. Baird, IM U. S. 26. 
Certainly the amendment was not intended to prevent ordinary procedure in 
use in many, perhaps most, of the States, of requiring tax returns to be made, 
often under oath. The objection in this connection applies when the aubstasce 
cl the argument is reached, to the sixth section of the act, which provides: 

" Sixth. When the assessment shall be made, as provided in this section, th(^ 
returns, together with any corrections thereof which may have been mada 
by the commissioner, shsll be Died in the ofBce of the Commissioner of In- 
terna) Revenue and shall constitute pnblic records and be open to inspection 

An amendment was made June 17, 1610, which reads as follows; 

" For classifying, indexing, exhibiting, and properly earing for the retwmi 
of all corporations, required by section thirty-eight of an act entitled 'An Act 
to provide revenue, equalise duties, encourage the industries of the United 
States, and for other purposes,' approved August fifth, nineteen hundred and 
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nine, including the empioTineiit in tiie District of Columbia, of such clerical 
and other peraonki services and for rent of such quarterH as may be necessary. 
t«ent;-five thousand dollars. Provided, That any and all such returns shall 
be open to inspection only upon the order of the President nnder rules and 
rt^ulations to be prescribed by the Secretary of the Treasury and approved bj 
the President." 

The contention is that the above section, as originally framed and as now 
amended, could have no legitimate connection with the collection of the Ui. 
and in substance amounts to no more than an unlawful attempt to exhibit the 
private affairs of corporations to public or private inspection, without any 
anbstantia) connection with or legitimate purpose to be subserved in the ool- 
tection of the tax under the act now under oonsideration. But we cannot 
agree to this contention. The taxation, being as we have held, within thi; 
legitimate powers of Congress, it is for that body to determine what means 
are appropriate and adapted to the purposes of making the law effectual. In 
this connection, the often quoted declaration of Chief Justice Marshall, in 
HcCuIloch V. Maryland, 4 Wheat. 31S, 421, is appropriate: 

"Let the end be legitimate, let it be within the scope of the Constitution, 
and all means which ore appropriate, and which are plainly adapted to that 
end, and which are not prohibited, but are consistent with the letter and 
spirit of the Constitution, are constitutional." 

Congress may have deemed the public inspection of such returns a means 
of more properly securing the fulness and accuracy thereof. In many of the 
States taws are to be found making tax r«tums public documents and open 
to inspection. 

We cannot say that this feature of the law does violence to the constitu- 
tional protection of the Fourth Amendment, and this is equally true of thn 
Fifth Amendment, protecting persons against compulsory self Incriminating 
testimony. No question under the latter amendment property arises in these 
cases, and wtien circumstances are presented which invoke the protection of 
that amendment and raise questions involving rights thereby secured it wi!l 
be time enough to decide tliem. And so of the argument that the penalties 
for the nonpayment of the taxes are bo high as to violate the Conatitution. 
No case is presented involving that question, and, moreover, th« penalties are 
clearly a separate part of the set, and whether collectible or not may be de- 
termined in a cose involving an attempt to enforce them. Wilcox f. Consoli- 
dated Gas Co., 212 U. S. 19, 53. 



Sec. 12. The Tax May Be Collected in One Year Though It 
Is Measured by the Net lacome of the Tax Paying Company 
During the Preceding Year. — The tax is not laid upon but is 
only measured by the income. Any excise tax however laid may 
be levied after part of the year during which the tax was operative 
has expired. See Stockdale v. Ins. Cos., 20 Wall. 323 ; R. R. Co. 
II. Rose, 95 U. S. 78 ; Patton v. Brady, 184 U. S. 608 ; Locke «. 
New Orleans, 4 Wall. 172. 
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CHAPTER II. 

CONBTITUTIONALiry OF THE TAX. 

Sec. 13. Constitutionality of the Federal Corporation Tax. 

— The deciaiou of the Supreme Court of the United States in 
what are known as the federal corporaticm tax cases was rendered 
hj the United States Supreme Court on the 13th day of March, 
1911. The decision is entitled: 

Stella P. Flint, ae Genenl GuardUii of tbe propert; of Samuel N. Stone, 
Jr., a minor, v. Stone Traej Co. et nl, 220 U. a 107. 

This case t<^ther with fourteen cases advanced for hearing 
with the ease just referred to, are all governed and controlled by 
the decision in Flint v. Stone Tracey CtMnpany et a/., and were 
ai^ed and submitted at the same time. 

The decision of the court with the statement of facts upon 
which the decision was based is here reproduced in full: 

Mr. Jiutice Da; delivered tbe opinion of the court. 

These eaaes involve tbe const itutional validitj of section 3B of the Act of 
CSongresB approved August 0, 1909, known as " The Corporation Tax " law. 
(Stat. 100», pp. 112-117.) 

It is contended in the first plaoe that this section of tbe act is unconstltu- 
tional, because it ii a rrrcnue measure, and originated in the senate in viola 
tion of section 7 of article 1 of the Constltntioit, providing that " all bills 
for the raising of revenue shall originate in the house of repreaentativee, but 
the senate may propose or concur with amendments «■ on other billa." Tbe 
history of tbe act is contained in the government's brief, and Is accepted as 
correct, no objection being made to its accurae;. 

This statement shows that the tarifT bill, of which the section under con- 
sideration is a part, originated in tbe honoe of representatives and was there 
a general bill for the collection of revenue. As originally introduced it con 
tained a plan of inheritance taxation. In the senate the proposed tax wa« 
removed from the bill, and the corporation tax, in a measure, substituted 
therefor. The bill having properlv originated in the house, we perceive tin 
reason in the oonntitutionnl provision relied upon why It may not be amended 
in the senate In tbe manner which it was in tbli case. The ammdment was 
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t to the subj«:t-matter of th« bill utA not beyond the power of tba 
senate t« propose. In thui deddiag we do not wish to be regftrded as holding 
that the joumaU of the house and senate may be examined to invalidate an 
act which has been passed and signed hy the pTeslding olBeers of the house 
and senate and approved by the President and duly deposited with the State 
department. Field V. Clark, 143 U. S. 649; Barwood v. W«ntworth, 162 U. S. 
647; Twin Cit; Bank r. Nebeker, 107 U. S. 196. 

Itt order to have in mind sanie of tbe more salient features ot the statute 
with a view to its Interpretation, a part of the first paragraph is here set ont, 

" Sec 38. That every corporation, joint stock companf or association organ- 
ized for profit and having a capital stock represented h; shares, and every 
insurance company now or hereafter organised under tbe laws of the United 
States or of any State or Territory of the United States or under the acta of 
Congress applicable to Ala^a or the District of Columbia, or now or hereafter 
ui^anised under the laws of any foreign country and engaged in boainess in 
any State or Territory of the United States or in Alsska or in the District 
of Columbia, shall be subject to pay annually a special excise tax with respect 
to the carrying on or doing buBiness hy such corporation, joint stock company 
or association or insurance company equivalent to one per centum upon tbi 
entire net income over and above five thousand dollars received by it from all 
sonroea during such year, exclusive of amounts received by it as dividends 
upon stock of other corporations, joint stock companies or associations or in 
snranee companies iubject to the tax hereby imposed; or if organised under 
the laws of any foreign country, upon the amount of net income over and 
above five thousand dollars received by it from business transacted and capital 
invested within the United States and its Territories, Alaska and the District 
of Columbia, during such year, exclusive of amounts so received by it as divi 
desds upon stock of other corporations, joint stock companies or sssoclationa 
ur insurance companies subject to the tax hereby imposed." 

A reading of this portion of tbe statute shows the purpose and design of 
Congress in its ensctment and the subject-matter of its operation. It is at 
onoe apparent that its terms embrace corporations and joint stock companies 
or associations which are organised for profit, and have a capital stock reprs- 
sented hy shsres. Such joint stock companies, while differing somewhat from 
corporations, have many of their attrihut«s and enjoy many of their privileges. 
To these are added insurance companies, and they, as corporations, joint stock 
companies or asMciations, must be such as are now or hereafter organised 
imder the laws of the United States or of any State or Territory of the United 
States, or under the actrt of Congress applicable to Alaska and tbe District of 
Columbia. Each and all of these, the statute declares, stiall be subject to pay 
annually a special excise tax with respect to tbe carrying on and doing buai- 
neaa by such corporation, joint stock company 6r association, or insuTanee 
eonpany. The tax is to be equivalent to one per cent, of the entire net income 
ov«r and above 16,000 received by such corporation or company from oU aouroes 
during the year, excluding, however, amounts received by them as dividends 
upon stock of other corporations, joint stock companies or associations, or 
Insurance companies, subject to the tax imposed hy the statute. Similar com- 
p«alee organised under the laws of any foreign country and engaged in bust- 
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nesa in uij State or Territor]' of the United States, or in Alaalca or the Dis 
trict of Columbia, are required to pa; the tax upon the net income over and 
ahove $6,000 received hy them from bueineBB transacted and capital ioTestsd 
within ttie United States, the Territoriee, Alaska, and the District of Co- 
lumbia, during each year, with the like exclusion as to amounta received by 
them as dividends upon stock of other corporations, joint stock companies or 
associations, or insurance companiee, subject to the tax imposed. 

While the mere declaration cont^ned in a statute that it shall be regarded 
aa a tax of a particular character does not make it such if it ia apparent 
that it cannot be so designated consistently with the meaning and eBect of 
the act, nevertbeleaa the declaration of the lawmaking power is entitled to 
much weight, and in this statute the intention is expressly declared to impostf 
a special excise tax with respect to the carrying on or doing business by such 
corporation, joint stock company or association, or company. It is therefore 
apparent, giving all the words of the statute effect, that the tax is imposed 
not upon the franchises of the corporation irrespective of their use in business, 
nor upon the property of the corporation, but upon the doing of corporate or 
insurance business and with respect to the carrying on thereof, in a sum 
equivalent to one per centum upon the entire net income over and above 
$5,000 received from all sources during the year; that is, when imposed Jn 
this manner it is a tax upon the doing of business with the advantages which 
inhere in the peculiarities of corporate or joint stock organizations of the 
character described. Aa tlie latter organizations share many boneSta of cor- 
porate organization it may be described generally as a tax upon the doing of 
business in a corporate capacity. In the case of the insurance companies the 
tax is imposed upon tlie transaction of such business by companies organised 
under the laws of the United States or any State or Territory, as heretofor<T 

This tax, it is expressly stated, ia to be equivalent to one per centum of tha 
entire net income over and above *.'i,000 received from all sources during the 
year — this is the measure of the tax explicitly adopted by the statute. The 
income is not limited to such as is received from property used in the businesA. 
strictly speaking, but is expressly declared to be upon the entire net income 
above $6,000 from all sources, excluding the amounts received aa dividends on 
Htock in other corporations, joint stock companies or associations, or insurance 
companies also subject to the tax. In other worda, the tax is imposed upon 
the doing of business of the character described, and the measure of the tax 
in to be the income, with the deduction stated, received not only from prop- 
erty used in business, but from every source. This view of the measure oF 
the tax is strengthened when we note that aa to organizations under the taws 
of foreign countries the amount of net income over and above $6,000 includes 
that received from business transacted and capital invested in the United 
States, the Territories, Alaslca, and the District of Columbia. 

Tt is further strengthened when the subsequent sections are considered as 
to deductions in ascertaining net income and requiring returns from those 
subject to the act. Under the second paragraph the net income is to be aaeer 
tained by certain deductions from the gross amount of income received within 
the year " from all sources : " snd the return to be made to the collector of 
internal revenue under the third section it required to show the gross amount 
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of the inoome reeeived during the ye*i " from >ll ■ourecB." The cvidsnt pur- 
pose is to secure a return oi tbe entire income, with certain allowaneei and 
deductions vhieh do uot surest a restriction to income derived from property 
actively engaged in the buaineas. This interpretatioD of the act, as reeting 
upon the doing of businesa, is sustained b; the reasoning in Spreckels Sugar 
Refining Co. r. McClain, 192 U. S. 3S7, in which a special tax measured bj 
the gross receipts of the husiness of refining oil and sugar was sustained as 
■n excise in respect to the carrying on or doing of sucb business. 

Having thus interpreted the statute in conformity, as we believe, with the 
intention of Cosgress in pasisjng it, we proceed to consider whether, aa thu4 
construed, the statute is constitutional. 

It is contended that it is not, certainly so far as tbe tax is measured by 
the income of bonds nontaxable under federal statutes, and municipal and 
State bonds beyond tbe federal power of taxation. And ao of real and per- 
sonal estates, because aa to such estates the tax is direct, and required to he 
apportioned according to population among tbe States, It is insisted thai 
such must be tbe holding unless this court is prepared to reverse the income 
tax cases decided under the Act of 1894. Pollock r. Farmers' Loan & Trust 
Co., 157 U. S. 420; b. c, 158 U. S. flOl. 

The applicable provisions of the Constitution of the United States in this 
connection are found in article 1, section 8, clause 1, and in article 1, section 2. 
clause 3, and article 1, section 9, clause 4. They are respectively: 

"The Congress shall have power to lay and collect taxes, duties, imposts 
and excises, to pay the debts and provide for the common defense and general 
welfare of the United States; but all duties, imposts, and excises shall he 
uniform throughout the United States. 

" Representatives and direct taxes shall be apportioned among the several 
States which may he included within this Union, according to their respective 
numbers. 

"No capitation or other direct tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to he taken." 

It was under the latter requirement as to apportionment of direct taxe^ 
according to population that this court in the Pollock case held the statute of 
1894 to be unconstitutional. Upon tbe rehearing of the case Mr. Chief Justice 
Fuller, who spoke for the court, summarizing the effect of the decision, said: 

" We have considered the act only in respect of the tax on income derived 
from real estate, and from invested personal property, and have not commenteil 
on BO much of it as bears on gains or profits from business, privileges, or em- 
ployments, in view of the instances in which taxation on business, privileges, 
or employments has assumed the guise of an excise tax and been sustained 
as such." 158 U. S. 635. 

And as (o excise taxes, the chief justice said: 

" We do not mean to say that an act laying by apportionment a direct tax 
on all real estate or personal property, or the income thereof, might not also lay 
excise taxes on business, privileses, employments, and vocations." Page 637. 

The Pollocfc case was before this court in Knowtton v. Hoore, 178 U. S. 41. 
In that ease this court sustained an excise tax upon the transmission of prop 
erty by inheritaace. It was contended there, as here, that the caae was ruleil 
by the Pollock case, and of that case this court, speaking by the present ehie^ 

insttM. said: 
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"Tba iwue preMuled in the PoDock cue waa vbether an income Ux wm 
direct within the meaning of the Conatltation. The contentiODB which tte 
case ioTolved were thus presented. On tbe one hand, it waa argued that only 
capitation taxes and taxes on land as such were direct, within tbe meaning of 
the Constitution, coosidcTed as a matter of first impression, and that previom 
adjudications had construed the Constitution as having that import. On the 
other hand, it was asserted that, in principle, direct taxes, in tbe constitutional 
senM, embraced not only taxes on land and capitation taxes, but all burdann 
laid on real or personal property because of its ownership, which were equiva- 
lent to a direct tax on such property, and it was affirmed that the previons 
adjudications of this court had settled nothing to tbe contrary. 

" Undoubtedly, in tbe course of the opinion in tbe Polloek case it was said 
that if a tax was direct within tbe constitutional sense the mere erroneoos 
qualification ol it as an excise or duty would not take it out of the constita- 
tional requirement as to apportionmeut. But this language related to tbe 
xubject-matter under oonsideration, and wa« but a statement that a tax which 
was in itself direct, because imposed upon property solely because of its own 
ersbip, could not be changed by affixing to it the qualifications of excise or 
duty. Here we are asked to decide that a tax is a direct tax on property 
which has at all times been considered as the antithesis of such a tax; that Is, 
that it has ever Iwen treated as a duty or excise, because of the particular 
orcssioD which gives rise to its levy. 

" Considering that tbe constitutional rule of apportionment had its origin 
in the purpose to prevent taxes on persons solely because of their general 
ownership of property from being levied by any other rale than that of appor- 
tionment, two things were decided by the court: First, that no sound dis- 
tinction existed between a tax levied on a person solely because of his general 
ownership of real property, and the same tax imposed solely l>ecauBe of his 
general ownership of personal property. Secondly, that the tax on tbe income 
derived from such property, real or personal, was tbe legal equivalent of a 
direct tax on the property from which said income was derived, and hence 
must be apportioned. These conclusions, however, lend no support to the con- 
tention that it was decided that duties, imposts and exrises, which are not 
the essential equivalents of a tax on property generally, real or personal, 
solely because of its ownerahip, must be converted into direct taxes, because 
it is conceived that it would be demonstrated by a close analysis that they 
could not be shifted from the person upon whom they first tall." 

The same view was taken of the PolltMk case in the subsequent case of 
Spreckels Sugar Refining Co. v. MeClain, 192 U. 8. 39T. 

The act now under consideration does not impose direct taxation upon prop- 
erty solely beeanse of its ownership, but the tax is within the class which 
Congress is authoriied to lay and collect under article 1, section S, clause t, 
of tbe Constitution, and described generally as taxes, duties, imposts, and 
excises, upon which tbe limitation is that they shall be uniform throughout 
tb« United States. 

Within the category of indirect taxation, as we shall have further occasion 
ti> show, is embraced a tax upon hunineHs done in a corporate capacity, which 
is tbe subject-matter of the tax imposed in the act under oonsideration. Tlw 
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Pollock cue eoMtracd Um Ux tber« kried u diraet, bMkiue it wu impoMd 
upon property limply becauae ol iti ownartbip. In tb* prwent cue Um tax 
ia not payable unlua there be a oarrying on or doing of buainaaa In the d«aig- 
natcd eapadty, and thia ia made tbe oecaaiou for the tax, meaaured by tha 
■tandard pnaeribed. The diffeicnee between tbe acta ia not mereiy nominal, 
bat reata upon anbatantial dUTerenoea between the mere owMrahip of property 
and the actual doing of buaioeaa in a certain way. 

It ia nnneeeaaary to enter upon an extended conaideration of the technical 
meaning of the term "«xciae." It haa been tbe aubjeet-matter of oanaiderablf> 
dlacuaalon — the t«rma dntiei, impoata, and eiciaea are generally treated aa 
anbraeing the indirect forma of taxation contemplated by tbe Conatltution. 
A» Mr. Chkf Jnatiee Fuller taid in the FoIIoeIc case, •uprs: 

"Altbough there have been from time to time iutimatioua that there might 
be lome tax which waa not a direct tax nor included under tlie worda ' dutiei, 
impoata, and eictaea,' luch a tax for more than one hundred pears of national 
«aiatence hu aa yet 'remained nndi*eo*ered, notwittutanding tbe streia of 
particular eircumatancea baa invited thorongb in*eatigation into iourcea of 



And In the aame oonnection the chief justiee, delivering tbe opinion of the 
court in Thomaa t>. United SUtea, ISG U. S. 303, In apeaking of the worda 
dutica, impoata, and exci8e^ aaid: 

" We think that they were used comprebenslTely to ooTer cuatoma and excise 
dntiea impoaed on importation, conaumption, manufacture, and sale of certain 
eommodities, priTileges, particular buaineas transactiona, vooationa, oecupa- 
tions, and the like.*' 

Dntiea and impoata are terma oommooly applied to lerieB made by goTOru- 
menta on the importation or exportation of eommoditiea. ExeiBea are " taxea 
laid upon the manufacture, sale, or ooneumption of eonunodities within tha 
country, upon licenses to purine certain occupations, and upon corporate 
prlvil^es." Cooley, Cons. Llm. (7th ed.) B80. 

Tbe tax under consideration, aa we have construed the statute, may be de- 
acribed as an excise upon the particular privilege of doing bnsineaa in a 
corporate capacity, i. e., with the advantage which arlae from corporate or 
fiUMv-corporate organization; or, when applied to insurance companiea, for 
doing the buaineas of lueh companies. As was said in the Thomas caae, 192 
U. S., supra, the retjuirenmit to pay euch taxea iovoivea the exerciae of privi 
leges, and the element of alwolute and unavoidable demand ia lacking. If 
buauiefls ia not done in the manner deeeribed in tbe atatute, no tax is payable. 

If we are correct in holding that this is an excise tax, there is nothing in 
the Constitution requiring such taxea to b; apportioned aceordii^ to popula- 
tion. FaciOe Ins. Co. v. Sonle, T Wall. 433 ; Springer V. Unitod SUtea, 102 
V. 8. 680; Spreckels 8n|rar Refining Co., ISS U. S. 397. 

It ia next contended that the attempted taxation ia void because it levies 
a tax upon tbe exchiaive right of a State to grant corporate franchises, becauae 
it taxes franchiaes' which are the creation of the State In its sovereiftn right 
and authority. This proposition Is rested upon the implied limitation upon 
the powers of national and atate ([overnmenta to take action which encroachea 
Upon or cripples the exerciae of the exelnilve nower of sovereignty In the other. 
It haa been held In • numlMr of eases that the State cannot tax franchises 
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ereat«d bj tbe United States or the Bgenciea or corporations which are cr«M«il 
for tbe purpose of carrjitiig out governmentftl fuDctiona of the United States. 
McCulloch V. Marjland, 4 Wheat. 31ft; Osborn t>. Bank. 9 Wbeat. 738; Bail 
road Co. i>. Peniston, 18 Wall. 6; California v. Central Pae. R. R. Co., 127 
U. S. 1. 

An examination of these cases nill show that in each case where the tax 
was held invalid the deciaion rested upon the proposition that tbe corporation 
was created to carry into effect powers conferred upon the federal gOTemment 
in its sovereign capacity, and tbe attempted taxation was an interfereDce with 
the effectual exercise of such powers. 

In Usbom v. Tbe Bank, supra, a leading case upon the subject, whilst it 
waa held that the bank of tbe United States was not » private corporation, 
but a public one, created for national purposes, and therefore beyond the 
taxing power of the StaU, Chief Justice Marshall, in delivering the opinion of 
tbe court, conceded that if the corporation had been originated lor the man- 
agement of an individual concern, with private trade and profit for ita great 
end and principal object, it might be taxed by the State. Said the chief 

" If these premises [that the corporation was one o( private character] were 
true, the conclusion drawn from them would be inevitable. This mere private 
corporation, engaged in its own buainess, with its own views, would certainly 
be subject to the taxing power of the State, as any individual would be; and 
tbe casual circumstance of its being employed by tbe government in the trans 
action of its fiscal affairs would no more exempt its private business from the 
operation of that power than it would exempt the private buBineas of any 
individual employed in the same manner." 

Tbe inquiry in this connection is: How far do the implied limitations upon 
tbe taxing power of the United States over objects which would otherwise be 
legitimate subjects of federal taxation, withdraw tbem from the reach of the 
federal government in raising revenue, because they are pursued under fran- 
cbises which are the creation of tbe States T 

In approaching this subject we must remember that enactments levyiiq; 
taxes, as other laws of the federal government when acting within constitu- 
tional authority, are tbe supreme law of the land. The Constitution contains 
only two limitations on the right of Congress te levy excise taxes; they murt 
be levied for tbe public welfare and are required to be uniform throughout the 
United States. As Mr. Chief Justice Chase said, speaking for the court in 
License Tax Cases, 6 W<alt. 462, 471: " Congreaa cannot tax exports, and it 
must impose direct taxes by the rule of apportionment, and indirect taxes by 
the rule of uniformity. Thus limited and thus only, it reaches every subject 
and may be exercised at discretion." The limitations to which the chief 
justice refers were tbe only ones imposed in the Constitution upon the taxinf; 

In MeCray v. United States. 195 U. S. 27, this court sustained a federal 
tax on oleomargarine, artificially colored, and held that while tbe Fifth and 
Tenth Amendments qualify, so far as applicable, all the provisions of tbe Con- 
stitution, nothing in those amendments operates to take away the power to tax 
conferred by the Constitution on the Congress. In that case it was contended 
that tbe subject taxed was within tbe exclusive domain of the States, and 
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that the real pnrpoie of Coiigr«M wm not to nite t«T«iiue, but to Us out of 
«xiat«uiie » BubatAnce not bannlul of itself mnd one wbicb might be Uwfnlly 
manufActured and Mid; but, the only cDnBtitutional lioiitatioD which this 
court oonoeded, in addition to the requirement of uniformity, and that for tba 
■ake of argument only ao far aa concerned the case then under conaideratiOD, 
waa that Congreaa is reatrained from arbitrary impoeitiona or from exceeding 
it* powera in aeeking to effect unwarranted ends. Tlie limitation of unilonnit)' 
was deemed anfficient by tluwe who framed and adopted the Conatitution. 
Tbe courta may not add others. Patton v. Brady, 184 U. 8. 608, 622. And 
•ee United SUtes v. Singer, 15 Wall. Ill, 121 ; Nicol t>. Amea, 173 U. 8. SOQ, 
515. 

We moat therefore enter upon tbe inquiry aa to implied limitations upoo 
thtt ezereiae of the federal authority to tax becauae of the aorereignty of the 
States over mattera within tbeir excluaive juriadictiou, having in view the 
nature and extent of the power apecifleally conferred upon Congreaa by thr> 
Ocnntittttion of the United Statea. We mnat remember, too, that tbe revennea 
of the United Statea muat be obtained in the aame terriory, from the aame 
people, and excise taxes must be collected from tbe same activities, aa are alao 
reached by the Statea in order to support their local government. 

While the tax in this case, aa we have conatrued tbe statute, is imposed 
upon the exereiae of the privilege of doing busineas in a corporate capacity, 
aa such buaineas ia done under authority of State tranchiBea, it becomes necee- 
aary to consider in thia connection the right of the federal government to tax 
tbe activitiea of private corporationa which arise from tbe exerciae of fran- 
chises granted by the State in creating and conferring powera upon auch cor- 
pwations. We think it is the reault of the caaea heretofore decided in this 
court, that Bucn buaineas activities, though exercised becauae of State created 
franehisea, are not beyond tbe taxing power of the United Statea. Taxea upon 
rights exerciaed under grants of State franchiaea were sustained by this coart 
in Railroad Co. t>. Collector, 100 U. S. 995; United SUtea v. Erie R. R. Co., 
106 U. 8. 327: Spreckels Sugar ReBning Co. v. McClain, 1B2 U. S. 397. 

It is true that in those cases the question does not seem to have been di- 
rectly made, but, in suataining such taxation, the right of the federal govern- 
ment to reach such agencies was neeeasarily involved. The question was ratsed 
and decided in tbe case of Veazie Bank f. Fenno, 8 Wall. 533. In that welt- 
known case a tax upon the notes of a State bank issued for circulation wa^ 
sustained. Hr. Chief Jnatlce Chase, in the course of the opinion, said: 

" Is it, then, a tax on a franchise granted by a State, which Conereaa, upon 
any principle exempting the reserved powera of the Statea from impairment 
by taxation, must be held to have no authority to lay and collect! 

" We do not say that there may not be auch a tax. It may be admitted 
that the reserved rights of the States, such as the right to pass laws, to givp 
effect to laws through executive action, to administer iuetice through the 
courts, and to employ all necessary agencies for l^itimate purposes of States 
gowtmment, are not proper subjects of tbe taxing power of Conarress. But 
it cannot be admitted that franchises granted by a State are necessarily ex- 
empt from taxation; for franchises are property, often very valuable and 
prodnetive property; and when not conferred for the purpose of giving effect 
to some feserved power of a State, seem to be as properly objects of taxatio* 
aa any other pmpertv. 
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" But in the caw before ub the object o/ taxation is not tlie franeliiM of tbk 
bank, but property created, or contracts made and iaaued under tbe IranehJM, 
or power to iaaue bank bills. A railroad oompany, in the eiereiie o( ita cor- 
porate franchisea, ieauei freight receipts, billa oi lading, and paaaenger ticketai 
and it cannot be doubted that the organisation of railroads ie quit* as im- 
portant to the State as the organisation of banka. But it will hardly be quea- 
tioned that these contracts of tbe company are objects of taxation withia 
the powers of Congress, and not exempted b; any relation to the State whieb 
granted the charter of tbe railroad. And it seems difficult to distinguish the 
taxation of notes issued for circulation from the taxation of these railroad 
contracts. Both descriptions of contracts are means of profit to the eorpora- 
tions whieb issue them; and both, as we think, may properly be made oon- 
tributory to the public revenue." Pages 647, 648. 

It is true that the decision in the Veaiie Bank case was also placed, in a 
measure, upon tbe authority of the United States to control the eironlating 
medium of the country, but the foroe of the reasoning, which we have quoted, 
has not been denied or departed from. 

In Thomas d. United States, 102 U. 8., rapro, a federal tax on tbe transfer 
of corporate sharea in State corporations was upheld as a tax upon bnsinees 
transacted in the exercise of privil^ee afforded by tbe State laws in respect 
to corporations. 

In Nicol c. Ames, 173 U. S. 509, a federal tax was sustained upon the eo- 
joyment of privileges afforded by a board of trade incorporated by tbe State 
of Illinois. 

When the Constitution was framed the right to lay excise taxes was broadly 
conferred upon the Congress. At that time very few corporations existed. 
If tbe mere fact of State incorporation, extending now to nearly all branches 
of trade and industry, could withdraw tbe legitimate objects of federal taxa- 
tion from tbe exercise of the power conferred, the result would be to exclude 
the national government from many objects upon which indirect taxea eouU 
be Gonstitutionally imposed. Let it be supposed that a group of individuals, 
as partners, were carrying on a business upon which Congress conclnded b> 
lay an excise tax. If it be true that the forming of a State corporation would 
defeat this purpose, by taking the necessary steps required by the State law to 
create a corporation and carrying on the business under rights granted by a 
State statute, the federal tax would become invalid and that source of national 
revenue be destroyed, except aa to the bueiness in tbe hands of indlvidnalt or 
partnerships. It cannot be supposed that it was intended that it should be 
within the power of individuals acting under Stat« authority to thus impdr 
and limit tbe exertion of authority which may be essential to national 
existence. 

In this connection South Carolina v. United States, 199 U. S. 437, is im- 
portant. In that ease it was held that the agents of the State government, 
carrying on the buainees of selling liquor under State authority, were liable 
la pay the Internal revenue tax imposed by tbe federal government In tbe 
opinion previous cases in this court were reviewed, and tbe rule to be dedueod 
tberefrom stated to be that the exemption of State agencies and instrumental i- 
ttes from national taxation was limited to those of a strictly governmental 
efaaracter, and did not extend tn thow used by the State in carrying on bori- 
MM of a private character. 189 U. S. 461. 
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The eaaci nnita in exempting from (edtral taxMtlon tbe mesiw umI instru- 
Mantalitiea «npk>fcd in ctTrytng on tbe governmcDtal operatioiu of the SUIe. 
llie exercise of auch rights »■ the eitmblishment of a. judiciary, the employ- 
■lent of offioeri to administer mnd execute tbe laws and similar goremmental 
faBctioiia cannot be taxed by the federal government. Tbe Collector c. Day. 
II WWI. tl3; United SUtea v. R. R. Co., 17 Wall. 328; Ambroainl t>. United 
Stotea, 187 U. a 1. 

Bat this limitation haa nerar been extended to tbe exduaion of the activitiea 
nt a nterety priTate buainea* from the federal taxing power, although the 
power to exercise them is derived from an act of incorporation by one of tbe 
States. We, therefore, reach the conclusion that tbe mere tact that tbe boai- 
MM taxed is done in pursuance of authority granted by a State In tbe creatio* 
of private eorporations does not exempt it from tbe eierciae of federal antbor- 
tty to levy exciae taxes upon auch privileges. 

But, it is inMsted, this taxation is so unequal and arbitrary in tbe fact 
that it tasea a buaineea when carried on by a corporation and exempts a 
similar busineaa when carried on by a partnenhip or private individual aa to 
place it beyond tbe authority conferred upon Congma. Aa we have seen, the 
only limitation upon the authority conferred is uniformity in laying the tax, 
and uniformity doea not require the equal application of the tax to all persons 
or eorporations who may come within its operation, but is limited to geo- 
grmphical uniformity throughout the United Btatee. Thie subject was fully 
diKUBsed and set at rest in Knowlton e. Uoore, ITS U, S.. tupra, and we can 
add nothing to the discussion contained in that case. 

In levying excise taxes the most ample authority has been recognised from 
tbe beginning to select some and omit other possible eubjects of taxation, to 
select one calling and omit another, to tax one claae of property and to forbear 
to tax another. For examples of such taxation, see the following cases decided 
in this court, upholding the power; 

Hylton e. United States, 3 Dall. 171 (a tax on carriages which tbe owner 
kept for private use) ; Nicol v. Ames, 173 U. 8. 609 la tax upon sales or ex- 
changes of boards of trade) ; Knowlton c. Moore, 178 U. B. 41 (a tax on the 
transmission of property from the dead to the living) ; Treat r. White, 181 
U. S. 264 (a tax on agreements to sell shares of stock, denominated "calls" 
by atockbrokers) ; Patton c Brady, 184 U. S. 60S la tax on tobacco manu- 
taetured for consumption, and imposed at a period intermediate the commence- 
ment of manufacture and the final consumption of tbe article) ; Cornell v. 
Ooyne, 102 U. S. 418 (a tax on "filled cheese" manufactured expressly tor 
export) ; McCray e. United SUtes, IBS U. 8. 27 {a tax on oleomargarine not 
artificially colored, a higher tax on oleomargarine artificially colored and no 
tax on butter artiScisUy colored) ; Thomas v. United States, 192 U. S. 36.1 
(a tax on sales of shares of stock in corporations) ; Pacific Insurance Co. r. 
Sonte, 7 Wall. 433 (tax upon tbe amounts insured, renewed, or continued bv 
ioMirance companies upon the gross amounts of premiums received and assesn- 
awntg made by than, and also upon dividends, undistributed sums, and in- 
Msnea) ; Veazie Bank v. Fenno, 8 Wall. 533 (a tax of ten per centum on the 
amount of the notes paid out of any State bank, or State hanking aasocia- 
lioB) ; Sdiotey r. Kew, 23 Wall- 331 |a tax on devoliitiona of title to nn) 
<aUte) ; Spreckels r. Sugar Refining Co., Ifl2 I'. R. 397 (a tax on the gross 
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reoeipto of oorporitionB and companies, in «iLoeas of t2SO,000, englged in 
ivflnjng BUgar or oil) ; Railroad Co. i>. Collector, 100 U. 8. 605 (a tax laid in 
ternu upon the amounts paid b; certain public aerrioe corporations as intereat 
on their funded debt, or as dividends to their stoclcholders, and also on " all 
proflta, incomes, or gains of such company, and all proflta of such company 
carried to the account of any fund, or used for construction." Held to be a 
tax upon the company's earnings and therefore easentially an excise upon the 
business of the corporations) ; Springer v. United States, 102 U. S. 6S3 (a 
duty provided by the internal revenue acts to be assessed, collected, and paid 
upon gains, profits, and incomes, held to be an excise or duty and not a direct 
tax). 

Many instances might be given where this court has sustained the right of 
a State to select subjects of taxation, although as to them the Fourteenth 
Amendment imposes a limitation upon State l^slatures, requiring that no 
person shall be denied the equal protection of the laws. See the following 

Beera v. Qlynn, 211 U. S. 477 (a State tax on personalty or nonresident 
deoedents who owned realty in the State) ; Hatch v. Reardon, 204 U. S. 152 
(a State tax on the transfers of stock made within the State) ; Armour Pac- 
ing Co. o. Lacy, 200 U. S. 228 (a State license tax on meat packing houses. 
A foreign corporation selling its products in the State, but whose padcing 
establishments are not situated in the State, is not exempt from such license 
tax) i Savannah, Thunderbolt & Isle of Hope Ry. n. Savannah, 108 U. S. 392 
(a elassi filiation which distinguishes between an ordinary street railway and a 
steam railroad, making an extra cliBTge for local deliveries of freight brought 
over its road from outside the city, held not to be such a classification as to 
make the tax void under the Fourteenth Amendment) ; Cook v. Marshall 
County, 190 U. S. 261 (State tax on cigarette dealers); Magoun P. Illinois 
Trust & Savings Bank, 170 U. S. 283 (upholding the graded inheritance tax 
law of Illinois) ; Bell's Gap R. R. Co. v. Pennsylvania, 134 U. S. 232 (State 
tax upon the- nominal face value of bonds, instead of their actual value, held 
a valid part of the State system of taxation). 

In Bell's Gap R. R. Co. v. Pennsylvania, 134 U. S. 232, dealing with the 
Fourteenth Amendment, which in this respect imposes limitations only on 
State authority, this court said; 

"The provision in the Fourteenth Amendment, that no State shall deny to 
any person within its jurisdiction the equal protection of the laws, was not 
intended to prevent a Stete from adjusting its system of taxation in all 
proper and reasonable ways. It may, if it chooses, exempt certain classes of 
property from any taxation at all, such as churches, libraries, and the prop- 
erty of charitable institutions. It may impose different specific taxes upon 
difi'erent trades and professions, and may vary the rates of excise upon various 
products; it may tax real estate and personal property in a different manner; 
it may tax visible property only, and not tax securities for payment of money; 
it may allow deductions for indebtedness, or not allow them. All such regu- 
lations, and those of like character, so long as they proceed within reasonable 
limits and general usage, are within the discretion of the State l^slature, 
or the people of the State in framini; their Constitution." 

It is insisted in some of the briefs assailing the validity of this tax that 
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tlwfle eases hne been modified by Southern R. R. Co. v. Qreene, 216 U. 8. 400. 
In that case a corporation organized in a State, otber than Alabama, oaina 
into that State in compliance with its laws, paid the license tax and properly 
tax imposed upon other corporations doing business in the State, and acquired 
under direct sanction of the laws of the State a large amount of propsrtf 
therein, and, when it was attempted to subject it to further tax on the ground 
that it was for the privi!^^ of doing business as a foreign corporation, when 
the same tax was not imposed Upon State corporations doing precisely the 
same business, in the same way, it was held that th« attempted taxation was 
merely arbitrary claasification, and void under the Fourteenth Amendment. 
In that case the foreign corporation was doing business under the sanction of 
the State laws no less than the local corporation ; it had acquired its property 
under sanction of those laws; it had paid all direct and indirect taxes levied 
against it, and there was no practical distinction between it and a State eor- 
poration doing tbe same buaineas in the same way. 

In the ease at bar we have already discussed tbe limitationB which the 
Constitution imposes upon the right to levy excise taxes, and it could not be 
said, even if tbe principles of tbe Fourteenth Amendment were applicable td 
tbe present case, that there is no substantial difference between tbe carrying 
on of business by the corporations taxed, and the same business when con- 
ducted by a private firm or individual. The thing taxed is not the mere 
dealing in merchandise, in which the actual transactions may be the same, 
whether conducted by individuals or corporations, but th« tax is laid upon 
the privileges which exist in conducting business with the advantages which 
inhere in the corporate capacity of those taxed, and which are not enjoyed by 
private firms or individuals. These advantages are obvious, and have led to 
Uie formation of such companies in nearly all branches of trade. The con- 
tinuity of the busineea, without interruption by death or dissolution, the 
transfer of property interests by the disposition of shares of stock, the advan- 
tages of buainess controlled and managed by corporate directors, tbe general 
absence of individual liability, these and other things inhere in the advantages 
of husiness thus conducted, which do not exist when the same business ia con- 
ducted by private individuals or partnerships. It is this distinctive privilege 
which is the subject of taxation, not tbe mere buying or selling or handling 
of goods which may be the same, whether done by corporations or individuals. 

It is further contended that some of the corporations, notably insurance 
companies, have large investments in mimicipal bonds and other nontaxable 
securities, and in real estate and personal property not used in the business, 
that therefore the selection of the measure of the income from all souroea is 
void, because it reaches property which is not tbe subject of taxation — upon 
the authority of the Pollock case, anpra. But this argument confuses the 
measure of the tax upon tbe privilege, with direct taxation of the estate or 
thing taxed. In the Pollack case, as we have seen, the tax was held uneon- 
atitutional, because it was in effect a direct tax on the property solely because 
of its ownership. 

Nor does the adoption of this measure of the amount of the tax do violence 

to the rule laid down in Galveston, Earriebui^ ft San Antonfo Ry. Co. v. 

Texas, 210 U. S. 217, nor tbe Western Union Tel. Co. r. Kansas. 216 U. S. I. 

In tbe Galveston case it was held that a tax imposed by the State of TUm, 

Pm>. CoBP. Tax — 3 
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equal to ODe per oent. upoo the grata receipU '.' from every source whftterer ** 
ot linei of raitToad lying wholly wiUiin the 8Ut«, was invalid as an attempt 
to tax groat receipts derived from the carriage ol pasAengers and freight in 
interstete commcroe, which in some inatancei wat much the larger part of th* 
groBS receipts taxed. This court held that this act wae an attempt to burden 
commerce among the States, and the fact that it woe declared to be "equal 
to " one per cent, made n<> difference, as it was merely an effort to read) grow 
receipts by a tax not even disguised as an occupation tax, and in Dowise helped 
by the words "equal to." In other worda, the tax was held void, u its nb- 
atanee and manifest intent was to lax interstate commerce as such. 

In the Westorn Union Telegraph cases tbe State undertook to levy a graded 
charter fee upon tbe entire capital stock of one hundred millions of dollara 
of the Western Union Telegraph Company, a foreign corporation, and engaged 
in commerce among the States, as a condition of doing local business within 
the State of Kanaas. This court held, looking through forms and reaching 
the substance ot tbe thing, that the tax thus imposed was in reality a tax 
upon the right to do interstate commerce within tbe State, and an undertafcii^ 
to tax property beyond the limits of the State; that whatever tbe declared 
purpose, when reasonably interpreted, the necessary operation and effect of the 
act in question was to burden interstate commerce and to tax property bqrond 
the Jurisdiction of the State, and it was therefore invalid. 

There is nothing in these cases contrary, as we shall have occasion to aee. 
to the former rulings ot thii court which hold that where a tax is lawfully 
imposed upon the exercise of privileges within the taxing power of the State 
or nation, the measure ot such tax may be the income from the property of 
the corporation, although a part ot such income is derived from property in 
itself nontaxable. The distinction lies between tbe attempt to tax tbe prop- 
erty as such and to measure a legitimate tax upon the privileges Involved In 
tbe use of such property. 

In Home Ins. Co. v. New York. 134 IT. S. 694, a tax was sustained upon Uk 
right or privilege of ti)e Home Insurance Company to be a corporation, and 
to do business within the State in a corporate capacity, the tax being meas- 
ured by the extent of the dividends of the corporation in the current year 
upon the capital stock. Although a very large amount, nearly two of three 
millions of capital stnck was invested in bonds of the United States, expressly 
exempted from taxation by a statute of the United States, the tax was sua- 
talned at a mode of measurement of a privilege tax which it was within the 
lawful authority of tbe State to impose. Mr. Justice P^eld, who delivered 
the opinion of the court, reviewed tbe previous eases in this court, holding 
that the State could not tax or burden the operation of the Constitution and 
of laws enacted by the Congress to carry into execution the powers vested in 
the general government. Yielding full assent to those cases, Mr. Justice Field 
said of tbe tax then under consideration : " It is not a tax in terms upon ih« 
capital stock of the company, nor upon any bonds of the United States emn- 
poaing a part of that stock. The statute designatea it a tax upon tbe 'our* 
porato franchise or business ' of tbe eoropany, and reference is only made to 
ita capital stock and dividends for tbe purpose of determining tbe amount of 
tbe tax to be exacted each y<«r." In that case, in tbe course of the opinion, 
previous eases of thia court wrp cited with approval. Society for Ravings 
P. Coite, e Wall. SQi; Provident Institution V. Massachusetts, 6 Wall. SIl. 
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In ttie Coite cue a privilege tftx upon tbe total amouni of depoajti in a 
Bannga bank was nutained, although $600,000 of the depoaits had been in- 
vtflted in Mcuritiea of tbe United Stat«a, and declared by Act of Congrew to 
be exempt from taxation b; State authoritj. In that caae tbe court Bald: 
" Nothing can be more certain in legal decision than that the privileges and 
franchises of a private corporatioD, and all trades and avocations by wbicb 
the eitizena acquijr« a livelihood, may be taxed b; a Bt«te' for the support of 
tbe State government. Authority to that effect residea in tbe State inde- 
pendently of the federal government, and la wholly unaffected by tbe fact that 
tbe corporation or individual haa or has not made investment in federal seeu- 
rities." In Provident Institution v, Massacbusetts, aupra, a like tax was 
sustained. 

It is therefore well settlml by tbe decisiona of this court that when tbe 
sovereign authority has exercised tbe right to tax a legitimate subject of 
taxation as an exercise of a franchise or privilege, it is no objection that the 
measure of taxation is found in the income produced in part from property 
which of itself considered is nontaxable. Applying that doctrine to this ease, 
tbe measure of taxation being tbe income of tbe corporation from all source*, 
as that is but the measure of a privilege tax within the lawful authority of 
Congress to impose, it is no valid objection that this measure includes, In 
part at least, property which as such could not be directly taxed. See in this 
connection Maine r. Grand Trunk Ry., 142 U. S. 217, as interpreted in Oal- 
veston, Harrisbnrg & San Antonio Ry. Co. v. Texas, 210 U. 6. 217, 22B. 

It is contended that measurement of the lax by tbe net income of tbe cor- 
poration or company received by it from alt sources is not only unequal, but 
BO arbitrary and baaeleas as to fall outside of tbe authority of the taxing 
power. But is this sol Coneeding the power of Congress to tax the business 
activities of private corporations, including, as In this case, the privilege of 
carrying on business in a corporate capacity, the tax must be measured by 
some standard, and none can be chosen which will operate with absolute jus- 
tice and e^iuality upon all rorporations. Some corporations do a large business 
upon a small amount of capital; others with a small business may have a 
large capital. A tax upon the smount of business done might operate as 
unequally as a measure of excise as it is alleged tbe measure of income from 
all sources does. Nor can it be justly said that investments have no real 
relation to the business transacted by a corporation. The possession of large 
assets is a business advantage of great value; it may give credit which will 
result in more economical business methods; it may give a standing which 
shall facilitate purchases; it may enable the corporation to enlarge the field 
of its activities and in many ways give it business standing and prestige. 

It is true that in the Spreekels Case, 102 U. S., tupnt, the excise tax, for 
the privilege of doing business, was based upon tbe business assets in use by 
the eompany, but this was because of the express terms of the statute which 
thus limited tbe measure of the excise. The statute now under consideration 
bears internal evidence that its draftsman had in mind language nsed in the 
opinion in tbe Spreekels esee, and the measure of taxation, the income from all 
sources, was doubtless inserted to prevent the limitation of the measurement 
of tbe tax to tbe income from husinesn assets nione. There is no rule whisb 
permits a court to uiy that the measure of a tax for tbe privilege of doing 



)vGoo'^lc 



3d FSDEaAL COBFOKATION TaX LaW. 

bnunesB, where income froni property is the basis, muat be limited to that 
derived from property which ma; be strictl; said to be activelj ua?d in the 
biuiness. Departures from tb»t rule sustained in this court are not wanting, 
la United States v. Singer, 15 Wall. Ill, an excise tax was sustained upon the 
liquor business, which was Axed b; the pajment on an amount not less than 
eighty per cent, of the total capacity of the distillery. Whether such capacity 
waa used in the busiDesa was a matter of indifference, and this court said of 

" Every one is advised in advance of the amount he will be required to pay 
if he enters into the business of distilling spirits, and ever; distiller must 
know the producing capiicity of his distillery. If he fail under these circum- 
stances to produce the amount for which by the law be will in any event be 
taxed if be undertakes to distill at all, he is not entitled to much considera- 
tion." 

In Society for Savings v. Coite, 6 Wall., supra, and Provident Institution c 
Maiwachutetts, 6 Wall., supra, as we have seen, the amount of excise wa«' 
measured by the amount of bank deponltd. It made no difference that the 
deposits were not used actively in the buaineas. 

In Hamilton Co. t>, Maaaacbusetts, 6 Wall. 632, the *«a was measured by 
the excess of the market value of the cnrporation's capital stock above th^ 
value of its real estate and machinery, and in this connection see Home Ins. 
Co. o. New York, 134 U. S., aapra, where the excise was computed upon the 
entire capital stock measured by the extent of the dividends thereon. 

We must not forget that the right to select the measure and objects of 
taxation devolves upon tlie Congress and not upon the courts, and sucb seleo- 
tions are valid unless constitution sJ limitations are OTerst«pped. " It is no 
part of the function of a court to inquire into the reasonableness of the excise, 
either as respects the amount or the property upon which it is imposed." 
Patton V. Brady, 184 U. S. 608 ; McCray v. United States, 195 U. S. 27, 68, 
and previous cases in thja court there cited. 

Nor ia that line of cases applicable, such as Brown c. Maryland, 12 Wheat. 
419, holdiTig that a tax on the sales of an importer is a tax on the import, 
and Cook c. Pennsylvania, 97 U. S. 566, holding a tax on auctioneer's sales 
of goods in original packages a tax on imports. In these cases the tax was 
held invalid, as the State thereby taxed subjects of taxation within the exclu* 
hive power of Congress. 

What we have said af to the power of Congress to lay this excise tax dis- 
poses of the contention that the act is void as lacking in due proceas of law. 

It is ur^d that thia power can be so exercised by Congress as to practically 
destroy the right of the States to create corporations, and for that reason it 
ought not to be sustained, snd reference is made to the declaration of Chief 
.lustice Marahall in McCulloch i>. Maryland that the power to tax involves the 
power to destroy. Thia argument brs not been infrequently addreosed ti 
tbis court with respect to the exereite of tht powers of Congress. Of sucb 
contention this court said in Knowlton e. Moore, supra; 

"Tbis principle ts pertinent only when there is no power to tax a particular 
subject, and has no relation to a ease where such right exists. In other 
words, the power to destroy which may be the cnnseouenee of taxation ia K 
reason why the right to tax should be conflned to subjects which may be taw- 
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(ullf embraced tb«rein, even although it happens tbat in some particular 
inataDce no great barm may be causeij by the exercise of the taxing authority 
aa to a subject which is bejond its scope. But this reasoning has no appii 
cation to * lawful tax, lor if it had there would be sn end of all taxation ; 
that is to say, it a lawful tax can be defeated because the power which is mani- 
fested bj its imposition ma; when further eiercieed be destructive, it would 
follow tbat ever; lawful tax would become unlawful, and therefore no taxation 
whatever could be levied." 

In Veazie Bank v. Fenno, 8 Wall. 533, aupra, speaking for the court, the 
chief juatice said: 

" It is insisted, however, that the tax in the case before us is excessive, and 
»o excessive aa to indicate a purpose on the part of Congress to destro; the 
franchise ol the bank, and ia, therefore, beyond the conRtitutional power of 
Congress. 

"The first anawer to this ia tbat the judicial cannot prescribe to the legia 
lative department of the governinent limitations upon the exercise of \U 
acknowledged powers. The power to tax may be exercised oppressively upon 
persona, but the responaibility of the legislature is nut to the courts, but to 
the people by whom its members are elected. So if a particular tax beam 
heavily upon a corporation, or a class of corporations, it cannot, for that 
reason only, be pronounced contrary to the Cunstitutian." 

To the same effect, McCray p. United States, 195 U. S. 27. In the latter 
caae it was said : 

"* * * no instance is afforded from the foundation of the government 
where an act, which was within a power conferred, was declared to be repug. 
nant to the Constitution, because it appeared to the judicial mind that the 
particular exertion of constitutional power was either unwise or unjust." 

And in the same case this court said, after reviewing the previous cases in 
this court: 

" Since, as pointed out in all the decisions referred to, the taxing power 
conferred by the Constitution knows no limits except those expressly stated in 
tbat instrument, it must follow, if a. tax be within the lawful power, the 
exertion of that power may be not judicially restrained because of the results 
to arise from its exercise." 

The argument, at last, comes to this: That because oT possible results, a 
power lawfully exercised may work disastrously, therefore the courts must 
interfere to prevent its exerciac, because of the consequences feared. No such 
antbority has ever been invested in any court. The remedy for such wrongs, 
if such in fact exist, in in the ability of the people to chooxe their own repre- 
sentativea, and not in the exertion of unwarranted powers by courts nf justice. 

It'is especially objected tbat certain of the corporations whose stockholders 
challenge the validity of the tax, are so-called real estate companies, whosf 
buMnesB is principally the holding and management of real estate. These 
caMs are No. 415, Cedar Street Co. v. Park Realty Co.; No. 431, Percy H. 
Bnindage f . Broadway Realty Co. ; No. 443, Phillips v. Fifty Associates el ol. .- 
No. 446, Mitchell P. Clark Iron Co.; No. 412, William H. Miner p. Corn Ex- 
change Bank et al.; and No. 467, Cook et al. e. Boston Wharf Co. 

In No. 412, Miner r. Com Exchange Bank et ol., the bank occupies * build- 
ing in part and renta a large part to tenants. 
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Of the realty companies, the Park Realty Cotnpany was organized to " work, 
develop, sell, oonv«y, mortgage, or otherwise dispose of real eatatei to lease, 
cxebAOge, hire, or otherwise acquire property; to erect, alter, or improTe 
buildings; to cooduct, operate, manage, or lease hotels, apartment houaea, 
etc.; to make and carry out contracte in the manner specified conceniiDg 
buildings ■ ■ ■ and generally to deal in, sell, lease, exchange, or other- 
wise deal with lands, buildings, and other property, real of personal," etc. 

At the time the bill was filed the business of the company related to'tbe 
Hotel Leonori, and the bill averred that it was engaged in no other bupinesa 
except the mouageraent and leasing of that hot«l. 

The Broadway Realty Company was formed for the purpose of owning, 
holding, and managing real estate. It owns an office building and certain 
securities. The office building is let to t«iiantB, to whom light and heat ar« 
furnished, and for whom janitor service sjid similar service are performed. 

The Fifty Associates are operating under a charter to own real estate with 
power to build, improve, alter, pull down, and rebuild, and to manags, 
exchange, and dispose of the same. 

The Clark Iron Company was organized under the laws of Minnesota, owns 
and leases ore lands for the purpose of carrying on mining operations, and 
receives a royalty depending upon tbe quantity of ore mined. 

The Boston Ularf Company is operating under a charter authorizing it to 
acquire lands and flats, with their privileges and appurtenances, and to lease, 
manage, and improve its property in whatever manner shall be deemed ex- 
pedient by it. and to receive dockage and wharfage for vessels laid at ila 
wharfs. 

What we have said as to the character of tbe corporation tax as an excise 
disposes of tbe contention that it is direct, and therefore requiring apportion- 
ment by tbe Constitution. It remains to consider whether these corporation* 
are engaged in busineHs. " Business " is a very comprehensive term and em- 
braces Everything about which a person can be employed. Black's Law Diet. 
108, citing People v. Commissioners of Taxes,* 23 N. Y. 242, 244. " That which 
occupies the time, attention, and labor of men for the purpose of a livelihood 
or profit." Bouvier's Ijw Diet., vol, 1, p. 273. 

We think it is clear that corporations organized for the purpose of doing 
basineas, and actually engaged in such Activities as leasing property, collecting 
rents, managing office buildings, making investments of profits, or leasing ore 
lands and collecting royalties, managing wharves, dividing profits, -and im 
some cases investing the anrplus, are engaged in business within the meaning 
of this statute, and in the capacity necessary to make such organtiationa 
subject to the law. 

Of the Motor Taximeter Cab Company case. No. 432, the company owns and 
leases taxicabs, and collects rents therefrom. We think it is also doing busi- 
ness within the meaning of the statute. 

What we have already said disposes of the objectinns made In certain eases 
of life insurance -and trust companies, and banks, as to income derived from 
Ignited States, State, municipal, or other nontaxable bonds. 

We come to the question, Are so-called public service corporations, auch as 
the Coney Island and Brooktvn Railroad Company, in case No. 409, and the 
Interborough Bapid Transit Company, No. 442, exempted from tbe operation 
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«< this ■UtiiteT Id tb« um of South C*roUiw t>. t;iut«d BUtM, IM U. B. 
437, thu oourt beld tb»t wben k 8t»l«, acting within ita lawful author!^, 
Mndertaok to carry on the liquor buaiiiew it did not withdraw the agenciea 
ot the State carrying on the traffic from the operatiou of the internal nevenna 
lawB ol the United States. If a State may not thus withdraw from the opera- 
tiou of a federal taxing law a aubject-matter of auch tuation, it is diffleult 
to aee bow the iucoTporation of eompaniea whoae aervice, though of a publb 
nature, ia, oeTerthelesa, with a view to private profit, can have the effect of 
daying the federal right to reach such properties and aetivitiee for the pur- 
poaea of revenue. 

It ia no part of the eMentia) govemmentat functions of a State to provide 
means of transportation, supply artificial light, water, and the like. Tbesi 
objecta are often accomplished through the medium of private corporations, 
and, though the public may derive a beneSt from such operations, the com- 
panies carrying on such enterprises are, nevertheless, private oompanies, whose 
business is prosecuted for private emolument and advantage. For the pur- 
pose of taxation they stand upon the same footing as other private corpora- 
tiona upon which special franchises have been conferred. 

The true distinction is between the attempted taxation of those operations 
-of the States essential to the execution of its governmental functiona, and 
which the State can only do itself, and those activities which are of a private 
diaracter. The former the United States may not interfere with by taxing 
the ageueiea of the State in Urrying out ita purposes; the latter, although 
regulated by the State, and exercising delegated authority, such as the right 
of eminent domain, are not removed from the field of legitimate federal 



Applying this principle, we are of opinion that the so-called public servioe 
-oorporations, represented in the eases at bar, are not exempt from the tax In 
4]Ueation. Railroad Co. v. Peniston, 18 Wall. S, 33. 

It is again objected that ineomes under 15,000 are exempted from the tax. 
It is only necessary, in this connection, to refer to Knowlton v. Moore, 17B 
U. S., mpf'a, in which a tax upon inberitauces in excess of (10,000 was sus- 
tained. In Magonn v. Illinois Trust A Savings Bonk, 170 U. S. 283, £93, i 
graded inheritance tax was sustained. 

As to the objectioHH that certain organiiations, labor, agricultural and 
horticultural, fraternal and benevolent societies, loan and building asaoeta' 
tions, and those for religious, charitable, or educational purposes, are excepteil 
from the operation of the law, we find nothing in tbem to invalidate the tax. 
As we have had frequent occasion to say, the decisions of this court from »'.' 
early date to the present time have emphasized the right of Congress to select 
the objects of excise taxation, and within this power to tax some snd leave 
others untaxed, must be included the right to make exemptions such as are 
found in this act. 

Again, it is urged that Congress exceeded its power in permitting a deduc- 
tion to be made of interest payments only in case of interest paid by bank^ 
and trust companies on deposits, and interest actually paid within the year 
«n its bonded or other indebtedness to nn amount of such bonded and other 
indebtedness not exceeding the paid-up capital stock of the eorporation or 
^omf*ay. Thia provision may have been inserted with a view to prevent 
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eorporatioiiB from issuing a large amount of bondu iu excess of the paid-up 
capital stock, and tbereby distributing profits so as to avoid the tax. In any 
event, we see do reason why tbis method of ascertaining the deductions allowed 
should invalidate the act. Such details are not wholly arbitrary, and wer« 
deemed essential to practical operation. Courts cannot substitute their judg- 
ment for that of the legislature. In such matters a wide range of discretion 
is allowed. 

The argument that different corporations are so differently circumstanced 
in different States, and the operation of the law so unequal as to destroy it. 
is so fully met in the opinion in Knowlton v. Moore, 178 U. S., supra, that it 
is only necessary to make reference thereto. For this purpose the law operates 
uniformly, geographically considered, throughout the United States, and in 
the same way wherever the subject-matter is found, A liquor tax is not ren- 
dered unlawful as a revenue measure because it may yield nothing in those 
States which have prohibited the liquor traffic. No more ia the present law 
noconstjtutional because of inequality of operation owing to different local 
conditions. 

Nor ia the special objection tenable, made in some of the cases, that the 
corporations act as trustees, guardians, etc., under the authority of the taws 
or courts of the State. Such trustees are not the agents uf the State govern- 
ment in a sense which exempts them from taxation because executing the 
necessary governmental powers of the State. The trustees receive their com 
pensation from the interests served, and not from the public revenues of the 
State. 

It is urged in a number of the cases that in a certain feature of the statute 
there is a violation of the Fourth Amendment of the Constitution, protecting 
against unreasonable searches and seizures. This amendment was adopted 
to protect against abuses in judicial procedure under the guise of law which 
invade the privacy of persons in their homes, papers, and effects, and applies 
to criminal prosecutions and suits for penalties and forfeitures under the 
revenue laws. Boyd v. United States, 118 U, S. 632. It does not prevent the 
issue of search warrants for the seizure of gambling paraphernalia and oth«r 
illegal matter. Adams v. New York, 192 N. Y. G83. It does not prevent the 
issuing of process to require attendance and testimony of witnesses, the pro. 
duction of books and papers, etc. Interstate Commerce Commission e. Brbn. 
son, 1S4 U. S. 447 ; Interstate Commerce Commission v. Baird, IM U. S. 2S. 
Certainly the amendment was not intended to prevent the ordinary procedure 
in use in many, perhaps most, of the States of requiring tax returns to be 
made, often under oath. The objection in this connection applies, when tbe 
substance of the ai^punent is reached, to tbe sixth section of the act, which 
provides: 

" Sixth. When the assessment nhatl be made, as provided in this section, 
tbe returns, together with any corrections thereof which may have been mad* 
by the commissioner, shall be filed in the ofBce of the Commissioner of Internal 
Revenue and shall constitute public records and be open to inspection as mMb." 

An amendment was made June 17. 1910, which reads as follows; 

"For classifying, indexing, exhibiting, and properly earing tor the returns 
of all corporations, required by section thfrty-eight of an act «ntitled 'An Act* 
to provide revenue, equalize duties. enconri^;e the industries of the United 



)vGoo'^lc 



Constitutionality of tuh Tax. 41 

States, kod for other purpoaea,' approved August fifth, Dineteen hondred and 
nine, including the emphifmeiit in the District of Columbia, of such clerical 
and other personal services and for rent of such quarters as may be necessary, 
twenty-five thousand dollars: Provided, That any aod all such retunis shall 
ha open to inspection only upon the order of the President under rules and 
r^ulatiOQs to be prescribed by the Secretary of tb« Treasury and approved 
by tha President." 

The contention is that the above section as originally framed and as now 
amended could have no legitimate connection with the collection of the tax. 
and in substance amounts to no more than an unlawful attempt to exhibit the 
private affairs of corporations to public or private inspection, without any 
subatantial connection with or legitimate purpose to be subserved in the col- 
kctioD of the tax uuder the act now under consideration. But we cannot 
agree to this contention. The taxation being, as we have held, within tbe 
Intimate powers of Congress, it is for that body to determine what means 
are appropriate and adapted to tbe purposes of making the law effectual. 
In this connection the often quoted declaration of Chief Justice Marshall, in 
HcCulloch o. Maryland, 4 Wheat. 316, 421, Is appropriate: "Let the end be 
legitimate, let it be within the scope of the Constitution, and all means which 
are appropriate, aod which are plainly adapted te that end. and which are 
not prohibited, but are consistent with the letter and spirit of the Constitution, 
are constitutional." 

Congress may have deemed the public inspection of such returns a raean^ 
of more properly securing the fulness and accuracy thereof. In many of the 
States laws are to be found making tax returns public documents, and open 
to inspection. 

In Connecticut, the requirement is that the tax lists of the assessors shall 
be abstracted and lodged in tbe tewn clerk's oflice " for public inspection." 
R. S., Conn., { 2310. In New York, notices of the completion of the assess- 
ment rolls must be conspicuously posted in three or more public places, and 
a copy left in a specified place, " where it may be seen and examined by any 
person until tbe third Tuesday of August next following," Consol. Laws of 
N. Y., vol- 5, p. 5869; Laws N. Y., 1909, c. 62, 3 36. In Maryland, a reeord 
of property assessed is required to be kept, and the valuation thereof with 
alphabetical list of owners recorded in a book. " which any person may inspect 
without fee or reward." Pub. Laws Md., vol. 2, p. 1804. S 23. In Pennsyl- 
vania, it is provided that from the time of publishing the assessor's returns 
until tbe day appointed for finally determining whether the assessor's valua- 
tions are too low, " any taxable inhabitant of the county shall have the right 
te examine the said return in the commissioner^ office." Pepper A, Lewis' 
Dig. Laws Pa., vol. 2, p. 4B9I, i 367. In New Hampshire, the list of taxes 
assessed are required to be kept in a book, and also left with the town elerk, 
and such records " shall be open to the inspection of all persona." Pub. Stat- 
N. E., leOI, p. 214. } 6. 

We cannot say that this feature of the law does violenee to tbe eonstitn- 
tional protection of the Fourth Amendment, and, this Is equally true of the 
mth Amendment, protecting persons againtit compulsory self-incriminating 
testimony. Ufa question under the latter amendment properly arises in these 
eases, and when eircumstances are presented which invoke the protection of 
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tint •mendnMDt uid raise queatbns involving righta thereby aecured it will 
be tima enough to decide tbem. And m of the argument that the penalties 
for ths notqwynient of the taxes are so high as to violate the ConBtitutioo. 
No case il presented involving that question, and, moreover, the penalties are 
etesrlf a separate part of the act, and whether collectible or not may be detei- 
mined in a case involving an attempt to enforce them. Wilcox v. Consoli- 
dated Qo* Co., 212 U. S. 19, 53. 

It has been auggest«d that there is a lack of power to tax foreign corpo- 
rations, doing local business in a State, in the manner proposed in this act, 
and that the tax upon such corporations, being unconstitutional, works such 
inequality against domestic corporations as to invalidate the law. It is sufB- 
eient to say of this that no such case is presented in the record. Southern 
Ry. Co. V. King, 217 U. S. 525. This is equally true as to the alleged in. 
validity of the act as a tax on exports, which is beyond the power of Congress. 
No such case is presented in those now before the court. 

WIe have noticed such objections as are made to the constitutionality of this 
law as it is deemed necessary to consider. Finding the statute to be within 
the constitutional power of tlie Congress, it follows that the judgments in the 
several cases must be affirmed. 

Affirmed. 
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CONSTRUCTION AKD INTERPRETATION OF THE ACT. 

Sec. 14. Construction and Interpretation of the Act. — 
Rnles therefor. Matters of construction and interpretation are 
of the highest import in the preparation of a treatise on the Fed- 
eral Corporation Tax Enactment. For the benefit of those mem- 
bers of the bench and bar who may be called upon to either con- 
strue or interpret or assist in the construction and interpretation 
of the various provisions of the federal corporation tax, certain 
pertinent rules of statutory construction and interpretation a're 
herewith submitted: 

Sec 15. Rules for the Construction and Interpretation of 
tlie Federal Corporation Tax Act. — 

1. Expressio ladue est exclusio alterivs is an universal maxim 
in the construction of statutes. IT. S. v. Arredondo et al., 6 Peters 
601, 8 I* E. 547. 

2. The elementary rule is that every reasonable constructiim 
must be resorted to in order to save a statute from unconstitution- 
ality. Hooper i-. California, 155 U. S. 648, 15 Sup. Ct Kep 
207, 39 L. E. 297. 

3. Where the language of an act will bear two interpretations 
equally obvious, that one which is clearly in accordance with the 
provisions of the Constitution is to be preferred. Knights Tem- 
plar & M. L. Ind. Co. V. Jarman, 187 U. S. 197, 23 Sup. Ct Rep. 
108, 47 L. E. 139. 

4. Every act of Congress is to be given effect if possible vi ree 
magis valeat quam pereat. Unity v. Burragem, 103 U. S. 447, 
26 L. E. 405. 

5. General language used in a statute should receive such a 
limited ccmatmction as will accord with the le^slative intention 
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as gathered from the provisions of the whole act. McKee v. 
United States, 164 U. S. 287, 17 Sup. Ct. Rep. 92, 41 L. E. 437. 
6. Whenever any words of the statute are doubtful or obscure, 
the intention of the legislature is to be resorted to in order to find 
the meaning of the words. IT, S. v. Freeman, S How. 556, 11 
L. E. 724. 

I. The general rule of statutory construction ia that the intent 
of the lawmaker is to be found in the language that he has used ; 
and that language is always controlling unless there are cogent 
reasons for believing that the language does not fully and accu- 
rately disclose the intent U. S. v. Goldenberg, 168 U. S. 95, 18 
Sup. Ct. Eep. 3, 42 L. E. 394. 

8. Where a statutory provision admits of more than one con- 
struction, that one will be preferred which best serves to carry out 
the purposes of the act. Bemier r. Bemier, 147 TJ. S. 242, I'i 
Sup. Ct Eep. 437, 37 L E. 152. 

9. A law is the best expositor of itself, and every part of an 
act is to be taken into view for the purpose of discovering the 
mind of the legislature. Pennington v. Coxe, 2 Crandi 33, 2 

L. E. las. 

10. Statutes should be interpreted according to the intent and 
meaning of the legislature. New Lamp Chimney Co. v. Ansonia 
Brass & Copper Co., 91 U. S. 656, 23 L. E. 336. 

II. The meaning of the legislature may be extended beyond ibe 
precise words used in the law from the reason or motive upon 
which the legislature proceeded from the end in view of the pur- 
pose which was desired ; the limitation of the rule being, that t/> 
extend the meaning to any ease it must be shown to come within 
the same reason upon which the lawmakers proceeded, and not 
merely a like reason, U. S. v. Freeman, 3 How. 556, 11 Snp. Ct. 
724. 

12. The operation of a statute may he restrained within nar- 
rower limits than its words import where the court is satisfied that 
the literal meaning of its language would extend to cases which 
the legislature never designed to include in it. Brewer v. Blougfaer 
et al. 14 Peters 178, 10 L. E. 408. 

13. The rule is that a statute should be so construed that if 
possible, no clause, sentence or word should be superfluous, void or 
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insignificaDt. Montclair Township v. Kamadell, 107 U. S. 147, 
2 IT. S. Sup. Ct Rep. 391, 27 L. E. 431. 

14. Effect should be given to aU the words of the statute where 
that is possible without conflict Wilmot v. Mudge, 103 U. S. 
217, 26 L. E. 536. 

15. All general terms in a statute should be limited in their 
application so as not to lead to injustice, oppression or any uncon- 
stitutional operation, if that be possible. Carlisle v. XJ. S., 16 
Wall. 147, 21 L. K 426. 

16. Alt laws should receive a sensible construction. General 
terms should be so limited in their operation as not to lead to 
injustice, oppression or an absurd consequence. It will always 
therefore be presumed that tiie legislature intended exceptions to 
its language, which would avoid results of this character. The 
reason of the law in such cases should prevail over its letter. 
U. S. V. Kirby, 7 Wall. 482, 19 L. E. 278. 

17. In construing a statute general expressions will not be 
reetrained by particular words where the distinct import of a 
sentence describing an entire class would thereby be useless. 
Adams v. Woods, 2 Cranch 336, 2 L. E. 297. 

18. Where the language of a statute is clear, it is not for the 
court to say that it shall be so construed as to include cases, be- 
cause no good reason can be assigned why such cases should be 
excluded from its provision. Denn v. Keid, 10 Peters 524, 9 
L. E. 519. 

19. Revenue statutes are to be construed liberally to carry out 
the purposes of their enactment. U. S. v. Hodson, 10 Wall. 395, 
19 L. E. 937; Smythe r. Fisk, 23 Wall. 374, 23 L. E. 47. 

20. An exemption from taxation must be clearly defined and 
founded upon clear language without doubt or ambiguity. Bank 
of Commerce v. Tennessee, 161 U. S. 134, 16 Sup. Ct. Rep. 456, 
50 L. E. 645. 

21. The taxing power of the State is never to be presumed to 
be relinquished and it exists unless the intention to relinquish is 
declared in clear and unambiguous terms which will admit of no 
other reasonable construction. S. W. R. C. Co. v. Wright, 116 
U. S. 231, 6 Sup. Ct Kep. 375, 29 L. E. 627. 

22. Exemption from taxation is not favored by law and will 
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not be Buatained unleas such clearly appeared to have been the 
intent of the l^elature; and every reasonable doubt should be 
resolved in favor of the taxing power. T. & M. Ry. Co. v. Adams, 
180 U. S. 1. 

23. Penal provision of revenue statutes are not to be strictly 
construed. Smythe v. Fiske, 23 Wall. 374, 23 L. E. 47. 

24. The meaning of general words in a statute must be re- 
stricted whenever it is found necessary to do so in order to carry 
out the legislative intention, Reiehe v. Smythe, 13 Wall. 162, 
20 L. E. 566. 

25. A statute is to be interpreted according to the intent of tb(. 
l^slature apparent upon its face ; and every technical rule as to 
the construction or force of particular terms must yield to the clear 
expression of the paramount will of the legislature. U. S. v. 
Freeman, 3 How. 556, 11 L. E. 724. 

26. To render the title of an act of any avail in its construc- 
tion, the language of the act must be doubtful or ambiguous And 
the ambiguity must be in the context and not in the title. U. S. 
V. O. & C. Ry. Co., 164, U. S. 526, 17 Sup. Ct. Rep. 165, 41 L. E. 
541. The heading to a section of a statute is proper to be cm- 
sidered in interpreting the statute when an ambiguity exists and a 
literal interpretation will work out wrong or injury. Knowlttm 
V. Moore, 17 U. S. 41, 20 Sup. Ct. Rep. 747, 44 L. E. 969. 

27. The rules of construction belonging to the English com- 
mon law are adopted and adhered to by the federal courts in 
determining the meaning of the federal statutes. Charles River 
Bridge V. Warren Bridge, 11 Peters 420, 9 L. E. 773. 

28. Statutes should be construed so as not to give effect to all 
the words used in their ordinary sense; but also to eviscerate, if 
possible, their true spirit and intent from alt the connected circum- 
stances, attendant or subsequent as well as preceding. Lawrence 
r. Allen, 7 How. 785. 

29. In construing a statute every clause should be expounded 
by reference to every other, and if possible, every clause and 
provision shoald be given and have the effect contemplated by 
the legislature. One portion of a statute should not be con- 
strued to annul or destroy what has been clearly granted by 
another. The most general and absolute terms of one section may 
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be qualified and limited by the conditions and exceptions con- 
tained in another, so that all may stand together. Peck v. Jewess, 
7 How. 612, 12 L. E. 841. 

30. The spirit as well as the letter of a statute must be re- 
spected ; and where the whole context of \i\e law demonetrates the 
particular intent in the legislature to effect a certain object, some 
degree of implication may be called in to aid the intent Dorous- 
seau V. U. S., 6 Cranch 307, 3 L. E. 232. 

31. Where exceptions are provided in a general statute, it 
excludes all others than those expressed, and the courts are not at 
liberty to engraft upon such statute other exceptions than those 
expr^sed. Kendall v. XJ. S., 107 U. S. 123, 2 Sup. Ct Kep. 277, 
27 L. E. 437. 

32. The statute may define the purpose of an enactment as well 
by Dsing a term of known and determined meaning as by expressed 
enumeration of all the particulars including that term. U. S. 
V. Smith, 5 Wheat. 153, 5 L. E. 57. 

33. The popular or current import of words furnish the gen- 
eral rule for the interpretation of public laws as well as of private 
and business transactions. Maillard v. Lawrence, 16 How. 251, 
14 L. E. 925. 

34. Where words in a statute have acquired a well-understood 
meaning through judicial interpretation, it is to be presumed that 
they were used in that sense in a subsequent statute on the same 
subject, unless the contrary appears. U. S. ti. Mooney, 116 U. S. 
106, 6 Snp. Ct Rep. 304, 29 L. E. 550. 

35. It is not competent to reject or disregard a material part 
of an Act of Congress unless it be so clearly repugnant to the 
residue of the act that the whole cannot stend t<^ether. Rice v. 
Minn. & N. W. R. R. Co., 1 Black 358, 17 L. E. 147. 

36. Where a provision is left out of a stetute either by design 
or mistake of Congress, the courts have no power to supply it. To 
do so would be to legislate and not to construa Hobbs v. McLean. 
117 U. S. 567, 6 Sup. Ct Rep. 870, 29 L. E. 940. 

37. The statute should be read according to the natural and 
obvious import of its language, without resort to settled and 
forced construction for the purpose of either limiting or extendinc 
its operation ; and when the language is plain, words or phrases 
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should not be inserted bo as to incorporate in the statute a new and 
distinct provision. U. S. v. Temple, 105 U. S. 97, 26 L. E. 967. 

38. If an interpretation of any part would operate unjustly or 
absurdly or contrary to the meaning of the act, it should be re- 
jected. The eonatruction must be snch that the whole can stand 
if possible. Hejdenfeldt v. Daney Gold & Sil. Min. Co., 13 U. S. 
634, 23 L. W. 996. 

39. When a statute limits a thing to be done in a particular 
mode, it iuclndes a negative of any other mode. B. & G. R. Co. 
w. Reid, 13 Wall. 269, 20 L. E. 570; Stephen v. Smith, 10 Wall. 
321, 19 L. E. 933. 

40. In all cases where the clauses of an Act of Congress are 
ambiguous or doubtful, it is admissible for purposes of interpreta- 
tion and construction to give great deference if not controlling 
effect to the interpretation given to snch ambiguous language 
found in the act as was given to it by that department of the 
national government to whom the duty of enforcing the act is 
given. Peabody v. Daughlin, 16 Wall. 240, 21 L. E. 311; TJ. S. 
V. Tanner, 147 U. S. 661, 13 Sup. Ct- Rep. 436, 37 L. E. 321; 
Robinson v. Davoning, 127 tJ. S. 607, 8 Sup. Ct Rep. 1328, 32 
L. E. 269 ; Hahn v. U. S., 107 IT. S. 402, 2 Sup. Ct. Rep. 494, 
27 L. E. 527; Vissell v. Penrose, 8 How. 317, 12 L. E. 1095; St 
Paul M. & M. Ry. Co. v. Fels, 137 U. S. 528, 11 Sup. Ct> Rep. 
168, 34 L. E. 767 ; U. 8. v. Dickson, 15 Peters 141, 10 L. E. 689. 

41. While it is the duty of the courts to ascertain the meaning 
from the words used in the statute and the subject-matter to which 
it relates, there is an equal duty to restrict the meaning of general 
words, whenever it is found necessary to do so, in order to carry 
out the legislative intent. U. S. v. Freight Assn., 166 U. S. 290. 

42. To understand the true meaning of a clause, it is necessary 
to observe what the subject was in regard to which Congress 
attempted to legislate. Market Co. v. Hoffman, 101 U. S. 112. 

43. The rule that eveiy clause in a statute should have effect 
and one portion should not he placed in antagonism to another, ia 
well settled. Petro v. Commercial Bant, 142 U. S. 544 ; Warren 
V. U. S., 168 Fed. 682. 

44. It is a general rule in construing statutes that effect must 
be given to all their provisions if such construction is consistent 
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-with the general purposes of the act and the provisions are not 
Decessarily coDfiicting. All acts of the legislature should he ao 
construed if practicable that one section will not d^eat or destroy 
another, but explain and support it When a provision admits of 
more than one ccnstruction, that one will be adopted which best 
serves to carry out the purposes of the act Bemier v. Bemier, 
147 U. S. 242, 87 L. E. 152. 

45. It is the duty of the court to give eflFect, if poesible, to 
every clause and word of a statute, avoiding, if it may, any con- 
struction which implies that the legislature was ignorant of the 
language it employed. Inhabitants of Montclair v. Ramsdell, 107 
U. S. 431, 27 L. E. 431. 

46. Statutes must be interpreted according to the intent and 
meaning of the legislature ; and that intention must, if practicable, 
be collected from the worde of the act itself ; or, if the language 
is ambiguous, it may be collected from other acts tn pari materia. 
in connection with the words, and sometimes from the cause or 
necessi^ of the statute; but where the language of the act is 

- unambiguons and explicit, courts are bound to see^ for the in- 
tention of the legislature in the words of the act itself, and they 
are not at liberty to suppose that the legislature intended anything 
different from what their language imports. New Lamp Chimney 
Co. v. A. B. & C. Co., 91 U. S. 256. 

47. Words and phrases are often found in different provisions 
of the same statute, which, if taken literally, without any qualifi- 
cation, would he inconsistent and sometimes repugnant, when by a 
reasfmable interpretation — as by qualifying both, or by restrict- 
ing cme and giving to the other a literal construction — all become 
harmonious, and the whole difficulty disappears; and in such a 
case the rule is, that repugnancy should, if practicable, bo 
avoided ; and that, if the natural import of the words contained 
in the respective provisions tends to establish such a result, the 
case is one where a resort may be had to construction for the 
purpose of reconciling the inconsistency, unless it appears that the 
difficulty can be overcome without doing violence to the language 
of the lawmaker." New Lamp Chimney v. Ansonia Brass & 
Copper Co., 91 V. S. 256, 27 L. E. 336. 

48. The correct rule of interpretation is, that if divers statutes 

Ito- Ot«p- Tas — * 
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relate to the same thing, they ought all to be taken into considera- 
tion in construing any one of them, and it is an established rule 
of law, that all acta in pari materia are to be taken togetlier, as 
if tJiey were one law. Dough. 30, 2 Term Rep. 387, 686, 4 
Maule & Selw. 210. If a thing contained in a subsequent statute 
be within the reason of a former statute, it shall be taken to be 
within the meaning of that statute (Lord Raym. 1028) ; and if 
it can be gathered from a subsequent statute in pari materia, what 
meaning the legislature attached to the words of a former statute, 
they will amount to a legislative declaration of its meaning, and 
will govern the construction of the first statute. Morris v. Mellin, 
6 Barn. & Cress. 464, 7 Bam. & Creaa. 93. WTierpvcr any words 
of a statute are doubtful or obscure, the intention of the legisla- 
ture is to be resorted to, in order to find the meaning of the words, 
Wimbish v. Tailbois, Plowd. 57. A thing which is within the 
intention of the makers of the statute, is as much within the statute 
as if it were within the letter, Zouch v. Stowell, Plowd. 366; U. 
R. V. Freeman, 3 How. U, S. 556, 11 L. E. 724: 

49. It is undoubtedly the duty of the court to ascertain the 
meaning of the legislature from the words used in the statute and 
the subject-matter to which it relates; to restrain its operation 
within narrower limits than its words import, if the court is 
satisfied that the literal meaning of its language would extend to 
cases which the legislature never designed within it McEee v. 
United States, 164 U. S. 287, 41 L. E, 437. 
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SCOPE AND INTENT OP THE ACT. 

Sec 16. Qeneral DiscuHion of the Act With Reference to 
the Companies Affected Thereby. — At the vpry commencemeDt 
of the act (section 1, hnea 1-10) is found an enumeration of the 
several classea of companiee upon which the act is to operate in 
the form of being subject to the payment of the exciae tax therein 
provided. The portion of the act here referred to is as follows 
(flection 1, lines 1-37): 

Every corporatioD, joint stock company or aaxociatioii organized for profit. 
h«Ting a capital stock represented by shares, and »very insurance company 
now or hereafter orftanJEed under the laws of the United Rtates, or of any 
State or Territory of Ibe United States, or under the Acts of Congress appli- 
cable to Alaska or the District of Columbia, or now or hereafter organi7;nl 
under the laws of any foreign country, and engaged in buiineitH in any Static 
or Territory of the United States, or in Alaska, or in the District of Columbia, 
shall be subject to pay annually a special excise tax, — provided, however, 
that nothing in this section contained shall apply to labor, agricultural, or 
horitcnltural organisations or to fraternal beneficial societies, orders, or asso- 
ciatioDs operating under the lodge system, and providing for the payment of 
life, sick, accident, and other benefits to the members of Much societies, orders, 
and aesociarions «nd dependents of such members, nor to domestic building 
and loan asaociations organized and operated exclusively for the mutual 
benefit of their members, nor to any corporation or association organised and 
operated exclusively for religious, charitable, or educational purposes, do part 
of the net income of which inures to the benefit of any private stockholder or 
individnaJ. 

Treasury regnlatione (T. D. 1510, December n, 190S, sec 
'Appendix C.) define very clearly the clasa of corporations which 
are anbject to the operation of the Federal Corporation Tax Law. 
In die regulation here referred to ie found the following language : 

Tb« attention of eolWton and others ts especially called to the fact tbat 
tke Federal CorporaUon Tax appUos to all corporations, joint stock oom- 
fUitM, or aaaoetationa, or tBRiranoe companies dascrtbed therein, except those 



)vGoo'^lc 



52 Fbdbkai. Cospok&tion Tax La.v. 

■pMiflcall; «z«inpted without referenoe to the kind of boaineu carried m. 
For •tatiitick] purpoKs, all such corpoTations, joint itock companies, and 
aBSOciations will be classiBed aa followa; 

" Claas A. Financial and Commercial. — Ineladiog banlfs, banking asaocia- 
tioDB, trust companies, guaranty and surety companies, title inauranea com- 
panies, building associationa (if for profit), and insurance companies, not 
■pecificallf exempt. 

" Class B. Public Service. — Such aa railroads, steamboat, ferryboat, and 
stage line companies; pipe line, gas, and electric light companies, express, 
transportation, and storage companies; t«legraph and telephone companies. 

" Class C. Industrial and Manufacturing. — Such as mining, lumber, and coke 
companies; rolling mills; foundry and machine shops; saw mills; Dour, 
woolen, cotton, and other mills; manufacturers of cars, automobiles, elevators, 
agricultural implements and all articles manufactured wholly or partly or in 
part from metal, wood, or other material; manufacturers or refiners of augar, 
molasses, sirups, or other products; ice and refrigerating companies; slaughter 
houses, tannery, packing, or canning companies, etc. 

"Class D. Mercantile. — Including all dealers (not otherwise claased aspro- 
dveers or manufactuters) in coal, lumber, grain, produce, and all goods, wares, 
and merchandise. 

" Class E. Miscellaneous. — Such aa architects, contractors, hotel, theater, 
or other companies or associations, not otherwise classed." 

National banks do not come within any of the exemptions 
named in the act (T. D. 1606, March 29, 1910, see Appendix K.)- 

In order to clearly grasp the scope and content of the act under 
discnssion, it will now be necessary to define some of the terms 
used in that portion of the Federal Corporation Tax Act above 
set forth. 



Sec. 17. Definition of a Corporation. — A corporation is a 
product of the expression of the sovereign political power of the 
State in the formation of the creation of a juristic person possess- 
ing such limited powers as may be granted to it by the l^slative 
branch of our state or naticmal governments. Under the terms of 
the act itself in order to be subject to the operation thereof, the 
corporation must be oi^anized for profit, and have a capital sto<^ 
represented by shares. 

Sec. 18. Definition of Joint Stock Companies. — A joint 
stock company is a gtai>st-private corporation, wherein a number 
of individuals have imited for purposes of common profit by con- 
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tribating to a common capital divided into shares, all of which 
are alienable at the option ol the owner. 

Commenting on Oie character of joint etock companies, the New 
Tork Supreme Court (Appellate Division, Second Department) 
in Lane v. Albertson, 78 App. Div. 607, 113 Ti. Rep. 947, 79 
N. Y. Suppi 947, spoke as follows : 

The principal difference between a eopartnerahlp and a joint stock corpora- 
tion ia that there is ia the latter as a rule no delactu* p«nonamm, and the 
transfer of the ahares or the death of a member doea not diaaolve iL In 
People ea reL Winchester v. Coleman, 133 N. Y. 27S, Finch, J., says: "The 
People ea rel. Piatt P. Wemple, 117 N. Y. 136, ahows very forcibly how almost 
the full measure of corporate attributes has, by legislatiTe enactment, been 
bestowed upon Joint stock asaociations ' until the difference, if there be one, 
is obscure, elusive, and diiBcutt to see and describe,' and proceeds to point 
out that the eesentlal difference lies in the fact that « corporation drowna 
the individual rights, while the aaaociation leaves the individual rights un- 
impaired, in that the conunon-law liability lor debts remains unchanged and 
unimpaired. In the eaoe referred to (People e> ret. PUtt v. Wemple), the 
court, per Danlorth, J., say: 'Nor la the principal question altogether new. 
In Waterbury t>. Merchants Union Express Co., SO Barb. 16S, the nature asd 
legal character of the defendant, a joint stock aaaociation, created in like 
manner with the one before us, was held to have all the attributes of a cor- 
poration, and all ita incidents except a common seal. The statutes from 184B 
to 1B6T were examined and held to confer the qualities which distinguish a 
comporation from a partnership, and to establish the relations of a member 
of the association as those of a stockholder in a corporation, and not those 
of an individual in a partnership, and that in controversies affecting them the 
analogies afforded by laws and jurisprudence in the case of corporations 
should be followed, and not those derived from a simple partnership.' " And 
in the Waterbnry case, supra, the court aay: "Their property or capital is 
represented in shares and certificates of stock differing in no respect front 
shares and stock oerti6cate« in corporations! * * ' It may very well be 
that in the case of actual insolvency the shareholder, in view of his con- 
tingent liability, should have a quicker remedy to wind up and close the 
concern than the statute laws of this State allow in the case of corporations 
other than those organiEed for banking purposes. Be this as it may, it i* 
nevertheless true that the situation and relations of a shareholder in one of 
these associations are in other respects alike and very exactly like those of 
a stockholder in a corporation." 

In Elliott V. Freeman et td., 220 TJ. S. 178, the court in oon- 
stniing the federal corporation tax spoke as follows : 

Under the terms of the Corporation Act corporations and joint stock asso- 
etations must be such as are now or hereafter organized under the laws of the 
United States, or of any State or Territory of the United States, or under the 
Acts of CongrcM applicable to Alaska or the Diatrict of Columbia. 
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* * * As wp h»ve construed tbe Corporation Tax Act in tbe prerjoaj 
cftae, Flint v. Stone Tracy Co., ante, the tax is impoaed upon doing buaineSB 
in a corporate or fuost-corporate capacity; that is with the facility or advan- 
tage of corporate organization. 

It waa tbe purpose of the act to treat corporations and joint stoclc com- 
panies aimilarly orgaoised in tlie same way and aaseu them upon the facility 
in doing business which ia substantially the same in both fonns of organiza- 
tion. Joint stock companies are not infrequently organized under tbe statute 
lava of a State, deriving therefrom, in a large meaaure, tbe choracteristiea 
of a corporation. 

The language of the act * • • imports an organization deriving power 
from statutory enactment. The statute does not say under tbs laws of the 
United SUtes, or a State, or lawful in the United States, or in any State, but 
ia made applicable to such as are organized under the laws of the United 
States, etc. The description of tbe corporation or joint stock association as 
one organized under tbe laws of a State at once suggests that they are sueb 
OS are tbe creation of statutory law, from which they derive their powers and 
are qualified to carry on their operations. 

* * * The difference between joint stock associations at common law 
and those organized under statutes are well recognized. Cook on Corpora- 
tions, I GOd. 

There is an essential difference between a joint stock company as it eziats 
at common law and a joint stock company having extensive statutory power* 
conferred upon it by tbe State within which it is organised. The latter kind 
of joint stock company is found in England and in the State of New York. 
To such an extent have these statutory powers been conferred on joint stoek 
companies that the only substantial difference between them and corporation! 
is that the members are not exempt from liability as partner* for tbe debts 
of the company. 



Sec. 19. Definition of Association. — "Aasociation " ia s 
generic term and may indifferently comprehend a Toluntary con- 
federacy which ie a partnerahip dissoluble by the persons who 
formed it or a corporation confederacy, deriving its existence 
from 8 statute, and dissoluble only by law. Thomas v. Dakin, 23 
Wend. N. Y. 9, 104. 

In the words of the United States Supreme Court (U, S. v. 
Trinidad Coal Coking Co., 137 U. S. 161, 11 Sup. Ct 57, 34 
L. E. 640) : 

The words " association of persons " are often not inaptly employed to de- 
scribe a corporation. An incorporated company is on association of indi- 
viduals acting as a single person, and by their corporate name. As this court 
has said, private corporations are but associations of individuals united for 
some common parpose and permitted by law to use a common seal, and to 
change its members without a dissolution of the ossociaUon. 
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Undoubtedly thf meaning of the word " aasociation," aa here 
used in the Corporation Tax Act is to be found by application of 
the ejuadem generis rule, that ia, it was employed to include any 
and all binds of organizations of a character anatagous to cor- 
porations and joint stock companieB, provided only that such 
aBBociati(Hifl were organized for profit and had a capital stock 
represented by shares. In other words, it is plain, that the word 
" associations " here would include all unincorporated bodies 
oiganized for profit and having a capital stock represented by 
shares. (See Nat. Bankruptcy Act of 1898, eec. 4, aubdiv. h.) 
It is quite likely that the phraseology here used was taken from 
the Franchise Tax Act of the State of New York (see Session 
Laws of New York, 1880, ch. 542) which was entitled "An Act 
to provide for raising taxes for the use of the State upon certain 
corporations, joint stock companies and associations." 

The act here referred to was held applicable by the New York 
Court of Appeals to any combination of individuals entering into 
an agreement to carry on a business for profit upon terms which 
embody therein, as rules and regulations of such business, the 
enabling provisions of any State statute governing such associa- 
tion. (See People ex rel. Piatt v. Wemple, 117 N. Y. 136; see 
also Waterbnry v. Merchants Union Express Ca, 50 Barb. 168; 
Westcott V. Fargo, 6 Lansing 319 ; Id., 61 N. Y. 542.) 

In determining what associations come within the purview of 
the Corporation Federal Tax Law the opinion of the Attomey- 
Qeneral of the United States, rendered February 14, 1910 (see 
Appendix EE.), is exceedingly helpful. This opinion reads as 
follows, to wit: 

DKPAKTKBirT or JosnoB, 

February 14, 1010. 

Bnt: — I have tbe honor to •eknowledge receipt of your commuuicationa of 
January 22 and February 4, L&IO, tn which yon aak my opinion with refer- 
ence to whether or not certain buaineu concenu fall within the provisiona of 
■eetion 38 of the Act of Anguat 5, 1910 (36 Stat. 112), which provides for an 
exeiM tax " with reapeet to the earrying on or doing buainea* " by corpora- 
tiona, joint stock companiea, and aaaociationa ; and in my reply I will eonaider 
•eparately the aererali claaaes of eonoerns to which yon refer, with the exeep- 
tioD of certain realty aaaociationa to be dealt with in a aeparate opinion. 

1. Partnerahip aaaociationa, organised under the lawa of the Stata of 
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B7 reference to the Pennsylvania statutes, I find that the material prori- 
sions of the law under which tuch associitioiu ere organized are as followa: 
The osBoeialion is formed by three or more perfwus subscrihing and oontrib- 
uting capital thereto, which alone shall be liable for the debts of the associa- 
tion, and Bnoh persons sign and acknowledge a statement in writing, whieh 
eont*ins the names of the parties composing the association, the amount of 
capital sabseribed by each, the total amount of capital, and when and how 
the aanie ie to be paid, the character of the business to be conducted, and 
location of the same, the name of the association, with the word " Limited " 
added as a part thereof, the contemplated duration of the association ( which 
shall not in any case exceed twenty years) and the names of the offioers of 
said association selected in conformity with the provisions of the act; whieh 
statement is recorded in the oSoe of the recorder of deeds of the proper 
cminty. 

Hke members of the aBBociatioa are not indiTidually liable for the indebtsd- 
ncBS thereof except if an execution is issued against the association and nv 
property can be found, the court, after inveatigation, shall order the issuaooe 
of an execution against the members of the asaociation, who shall be liable 
to the extent of the capital subscribed and remaining unpaid by them. The 
word " limited " shall constitute the last word of the name of the association. 
The interest of a member in the association is declared to be personal estate, 
and it may be transferred, given, bequeathed, distributed, sold, and assigned 
under such rules and regulations as the association shall from time to tim-r 
prescribe by a majority vote of its members in number and value of their 
interestj and, in the absence of rules and regulations the transferee of an 
interest is not entitled to participate in the business of the association unless 
elected to membership by a vote of the majority of the members in number 
and value of interest. Any change of ownership which occurs in the absence 
of rules and regulations governing such transfer, and which is not followed 
by election to membership, entitles the transferee only to the value of the 
interest so acquired at the time of acquiring the some, at a price and terras 
to be agreed upon, and in default of agreement, at a price and terms to be 
determined by an appraiser to be appointed by the Court of Coranion Pleas. 

One meeting per annum is required of tbe association, and it is also re- 
quired that there shall be elected not less than three nor more than five man- 
agers, who shall manage the affairs of the association, and it is prohibited 
from contracting any liability except by one or more of the managers. Tbe 
association may divide the profits of the business in such manner and amounts 
as the majority of its members may determine, which division shall not 
" diminish or impair the capital of the said association." It is prohibited 
from loaning its cr^it, name, or capital to any member of the association- 
It may be dissolved by the expiration of ths period fixed for its duration, or 
by a majority vote of its members in number and value of interest; and when 
dissolved, aft«r paying its liabilities, the remainder of its assets shall be 
distributed In proportion to the interests of the members. It it authorised 
to adopt and use a common seal-, and contributions to the capital may be 
ma4« in real or personal property, at a valuation to be approved by alt tb>- 
membera. All real estate is hi>1d and owned in the name of the association, 
■ad it nmst " sue or be eued in the association name, and when suit is 
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brooght ^^ust mi; euch KMOciatioti Mrriee theroof shftll be nude apon the 
ehairtnan, aeereUr;, Kud the treaaiirer thereof, which serrloe ehall be •• complete 
and effeetive bb if made upon eMh and every member of iuch aB«ociKtioD ; " 
and aerrioe of proceaa may also be had npon auy agent, chief, or any other 
clerk or npon any director or manager of such awociation in any countf where 
the aasoeiatioD may maintain or keep an offloe for the tranaaetion of boaineaa. 

The excise tax created by aection 38 of the Act ol August 5, 1900, ia made 
to apply to "every corporation, joint »tock company, or asaociation organiied 
for proOt, and having a capital stock represented by shares ■ • ■ organ- 
ised under tbe laws * * * of any State." 

I have no doubt that an association organiEed aa above ihotrn falls within 
tbe proriaions of this act. Its organization is perfected under statutory 
anthority, and while it ia denominated a partnership aasociation, yet it ia 
given, as a separate entity, every privilege and power that is essential to 
constitute an incorporated body. In fact, some privileges are conferred which 
might have been omitted and atill it would fall within the proviiiona of th« 
act. 

A similar question arose in the ease of Liverpool Insurance Co. v. Maasa- 
efansetts, 77 U. B. 566. A statute of the State of Massachusetts Imposed a 
tax upon " each fire, marine and Are, and marine inanrance company, ineor- 
porated or assoriated under tbe laws of any government or State other than 
one of the United States." It was insisted that this insurance company wai 
not a corporation or association within the meaning of the statute. It ap- 
peared from an analysis of its articles of associstion, as authoriEed by tbi- 
Parliament of Great Britain that ( 1 ) it had a distinctive and artificial name 
by which it conld make contracts; (2) that it could sue and be sued in the 
Dame of one of its officers, and the whole body wss bound by the judgment: 
(3) that it had a provision for perpetual succession by transfer and trans 
mission of its shares of capital stock; and (4) that its existence ss an entity, 
apart from its shareholders, was recognized by the Act of Parliament, which 
enabled it to sue its ahareholdera and be sued by them. On the other hand, 
it« individual members were liable for the debts of the company, and it could 
not be sued in its artificial name, and tbe Act of Parliament under which it 
was organized, expressly declared that such organization should not " be held 
to constitute the body a corporation." Tbe court held that the organization 
was an artificial body which possessed all the essentia] elements of a corpo- 
ration, and that the declaration in the act under which it was organized, that 
it should not be so considered, could not alter the fact, and therefore held 
that it was liable to the tax specified in the Massachusetts statute. 

An association organized under the Pennsylvania statute has an artificial 
name in which all of its business is transacted, and by which it can sne and 
be sued; it has perpetual succession for the length of time specified in tbe 
articles of association, and while there is no positive provision which author- 
izes it to sne and be sued by a member of the association, yet there can be no 
doubt that any member of tbe association is at liberty to make a separate 
contract with it as a person, and that an action thereon conld be maintained 
by either party, and that a right ol action of any other kind might arise, and 
be litigated between them. In addition to this, a member of the aasodatlon 
is exempt from liability for its indebtedness, except as to the amount of 
capita) subscribed by him. 
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Such an asMciatiOD also clearly falla within the deflnitioo of a corporaUoB 
given b; Mr. Jiutice Field in B. & P. R. R. Co. v. Fifth Baptiit Church, 108 
U. S. 330, to wit: 

" Private corporatioDS are but aBsoeiationB of individuals united for aome 
conunon purpoae and permitted bj law to use a eonunon name and to change 
ita membera without a diBMlution of the aaaociatlon." 

And alao the definition given bj the Supreme Court of New Tork, in P«ople 
f). Aiaeaiors of Watertown, 1 Hill, 020, which was quoted with approval by tlw 
Supreme Court of Maine, in Sibley v. Lumber AwociatioD, D3 Me. 401 1 

"A corporation ia a collection of individuals united in one body under suiA 
a. grant of privileges as secures the succeeaion of members without changing 
the identity of the body, and constitutes the members for the time being one 
artificial person or legal being, capable of transacting some kind of buaineas 
like a natural person." 

And within the definition given by Chief Justice Marshall in the Dartmouth 
College Case, 4 Wheat. 617, 636. that — 

"A corporation is sn artificial being, invisible, intangible, and existing only 
in contemplation of law." 

The law creating this tax contains no special requirements as to what 
powers this artificial person shall possess, the only essentials being that It 
shall be organiied under a law, that its object shall be for profit, and that 
it shall have a capital stock represented by shares. The capital of these 
associations is subscribed for in Uie usual way, and the members own an in- 
terest in the capital stock in proportion to the amount subscribed by them. 

In 1 Cook on Corparations, | 12, it is said that a share of stock may be 
defined as — 

"A right which its owner has in the management, profits, and ultimate 
assets of the corporation." 

The interest of the members of the associations in queetion certainly falls 
within this definition. It is tme that the issuance of certificates of shares is 
not required, but a certificate of stock is but a mere muniment of title, a mere 
rvidence of ownership and not the share itself. 

" It operates, to transfer nothing from the corporation to the stockholder, 
but merely affords to the latter the evidence of his rights." 1 Cook on Cor- 
porations, 13. 

[ am of the opinion, therefore, that associations organii«d under this Penn- 
sylvania state trt liable to the tax imposed under section 3S of the Aet of 
.August S, 1909. 

2. Mutual savings banks organised under an act for the incorporation of 
savings banks, passed by tbe legislature of West Virginia February 21, 1B87, 
and amended by the Act of February 24, 1899. 

Such a bank may be organised by not less than thirteen persons, citizens of 
the State, whose fitness for the proposed trust is certified to by the judge or 
judges of the Circuit Court of the county wherein tbe proposed savings bank 
is to be located. The form of the charter, and tbe method of procuring the 
same, is particularly set forth. From the incorporators, and those subse- 
quently added thereto. If they are selected by the body on the approval of tbe 
judge or a board of tmstees, and who have power to act for the eprporatlon. 
These trustee* elect from their number a president and viee-president, and 
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appoint «U ncMaMiy offloera to traiuBct the bnaitieH of th« bank. TIw bulk, 
when orgBnized, ia anthoriiad to receive any nim of money for deposit, and 
to iiiTeat the laroe as authorised by the act, and the depoeits with dividend* 
accrued thereon are required to be paid to the depositors under rules and 
rt^lations to be adopted by the board of trustee*. By section 24 it is pro- 
vided that tiM income or profit of any such savings bank, after the deduction 
of all resaonable expenses incurred in the management thereof and the guar- 
anty fund, shall be divided among its depoaitori or their legal representatives, 
at such time* as may be fixed by it* hy-laws. Tbere is no capital subscribed 
and the buainess consists in receiving deposits and investing the same so re- 
oeived in accordance with the provision* of tfae charter and the by-laws 
adopted thereunder, and of repaying the depositors; and all tfae profits, after 
the payment of the necessary expenses, are divided among the depositors. 

There is no qoestion that auch a concern is a corporation; but i* it a cor- 
poration "organiied for profit and having a capital stock represented by 
share*," a* is required by the statute? In a certain sense, such a banking 
institution is organized for profit, — that ia, it affords a reasonably sate 
mean* for the iniestment of one's capital; but its organiEation and the trans- 
action of its business ia not for the profit of those who constitute its man- 
aging body, except in ho far as they may be depositors. Bat tbe more serious 
question is, whether such an institution has a capital stock represented by 
shares. Can the depositors who place their money temporarily with such an 
institution, having no right to participate in its management, be regarded as 
shareholders, and the respective amonnts deposited be considered as shares? 
I think an answer to these questions may be found in the following 
authorities: 

Tbe ease of Huntington o. Savings Bank, 90 U. S. 388, involved an institu- 
tion of preeiaety the same character. Tbe suit was brought by an adminis- 
trator of a deceased trustee, on the theory that be was entitled to a pro rata 
of the aeeamulated profits. In discussing the aatnre of the corporation, 
the Supreme Court, among other things, ssid: 

" It is to be noticed that the charter does not suthorise the creation of any 
corporate stock or capital, nor does it contemplate the existence of any other 
than the deposits which may be made. The corporators are. not required to 
contribute anything. There are, of consequence, no Hhareholders. Not a word 
is said in the instrument respecting any dividends of capital, or even of 
pnBta, to others than the depositors. Certainly no express authority is given 
to make dividends to the corporators; and we diseorer nothing from which 
such authority ean be inferred : 

And again: 

"The instltntion having no capita: stock, whatever liability, if any tberv 
may be to tbe corporators, must be satlafled out of the proffta made from tbe 
deposits." 

And with reference to the object of the corporation, it was said; 

" It is not a oimmercial partnership, nor is it an artificial being the mem- 
bers of which have property interests in it, nor is it strictly eleemosynary. 
Its purpose is rather to furnish a safe depositary for tbe money of those mon- 
bers of tbe community disposed to intrust their property to its keeping. It i» 
■MBewhat of the nature of sach corporations as cbnrch wardens for the oon- 
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■erration of the goods of a pariah, th« ootkgs of iurgeons for the promotioD 
of medical science, or the society of antiquaries for tbe adT&neement of tliB 
study of antiquities. Its purpose is a public advantage, without aaj interest 
in its members." 

In UaoDOn e. Williams, 34 N. J. Eq. 208, tbe court, in considering the 
nature of a savings bank of this character, said: 

" Savings banks differ widely in their objects, organization, and character 
from ordinary banlu and other joint stock companies. They have no capital 
stock. They are ineoiporated and organized not for the advantage of the 
corporators, but solely for tbe benefit of tbe depositors. Their object, as 
stated in some of the early charters of this State, is (o receive and safely in- 
vest the savings of mechanics, laborers, servants, minors, and others, thus 
affording to such persons the advantages of security aoi] interest for tbeir 
money, and in this way ameliorating the condition of the poor and laboring 
elaseeg by engendering habits of industry and frugality. 

" Properly organized and conducted, a savings bank is a ^uaai-eharitable 
and purely benevolent institution; its only object, the safekeeping and provi- 
dent investment of the funds of the depositors. The members of the corpora- 
tion have no property interests in its funds, of which they are by law con- 
stituted the managers and guardians. The depositors who alone are bene- 
ficially interested in the prosperity of the bank, have no voice in its manage- 
ment, nor even in the selection of the persona to whom its management l> 
intrusted." 

In Savings Bank v. Town of New London, 20 Conn. Ill, 117, the Supreme 
Court of Connecticut, in speaking of the nature of deposits in savings banks, 

"Deposila are not stock within the most enlarged use of the word; nor 
are they regulated as such, but are more like deposits in other banks, drawing 
a stipulated interest Tbey are money put into the hands of truslceB, to be 
loaned out; and whether it comes to the trustees from one man or many men, 
makes no difference in view of the law." 

Mr. Justice Field, in Bailey c. Clark, SS U. S. 2B6, in defining the capital 
of a corporation, said: 

"When used with respect to the property of a corporation or association, 
tbe term has a settled meaning; it applies only to the property or means 
contributed by tbe stockholders as the fund or basis for tbe business or enter- 
prise, for which tbe corporation or association was formed ; " and the court 
therefore held that money borrowed from time to time by a banker and t«n- 
porarily used in tbe oonrse of business did not constitute a part of the capital 
of the bank. 

I have been un^le to find any authority in which it has been held that a 
savings bank organized and doing business as is provided for by the laws of 
West Virginia, has a capital stock or that Its depositors are shareholders. 

In the case of Hannon e. Williams, tupra, the court, in arriving at the eon- 
elusion that a depositor of a savings bank could not set off his deposit after 
the bank had failed against a liability to the bank created by a loan, likened 
a depositor's relationship in some respects to that of a stodcbolder as well 
as a creditor, saying that in prosperity they are the stoekboldcrs among whom 
the profits are divided, while in case of Insolvency tbey are the creditors. 
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axtcmg vknn the remaining uhU are to be diitributed ; but the oonrt, m 
bovtofore Bbown, held that such an inatitution baa no real capital itock, and 
mmde this remftrk only by way of aTgumcDt to ahow tbe right* of depoaitan 
in euea of the character there under consideration. 

From the language of the act creating this excise tax and tbe nature of 
tbeae sanngs banks, I am constrained to bold that tb^ urn not subject to the 
tax imposed by section 36 of the Act of August S, 1909. 

I hardly need add that this conclusion does not apply to so-calted savings 
fawnlu which have a capital stock as other banking institutions. 
Respectfully, 



The Secretary of tbe Treaauir. 

Attention ie also called to the opinion of the Attorney-General 
of the United States, of date March 31, 1910 (see Appendix HH.)t 
whidi reads as follows, to wit : 

SiB: — In your communication of February 4, 1910, you ask my opinion 
with reference to whether certain busiDeaa concerns whieh are known oa tbe 
8dow Aeaociates, the Department Store Trust, the Fallow Real Estate Trust. 
And tbe Broomfield Building Trust fall within the provisions of section 38 of 
tbe Act of August 6. 1909 <36 Stat. 112), which provides for an excise tax 
with respect to the carrying on or doing business by corporations, joint stock 
companies, and associations, and in reply thereto I have the honor to say: 

All of these companies have tbe same general plan of organization, and thf 
Snow Associates will be taken as an example. 

This company was organized under and by an agreement and declaration 
of trust which contained the following provisions ; The purpose of the trust 
was the improving and holding of four parcels of real estate whieh were par- 
ttonlarly described, and the title thereto was vested in three persons as tms- 
teea, wbo were to perform their duties under the powers granted by the 
dwiaration of trust. The title to tbe property was vested exclusively in the 
tmstees, so that the sbarebolders sre without interest therein other than that 
conferred by their shares issued under tbe terms of the tmst, and have no 
Tight to call for partition, accounting, or division of the property, rights, or 
inter««ts. The capital is tl.224,000 divided into shares of 9100 each. The 
trustees issued oertiflcates to the shareholders for the number of shares to 
whieh each was entitled. In addition to the shares, amounting to 91.224,000. 
tte tmstees retained in their hands shares of the par value of 9100,000 for 
tbe purpose of raising funds to improve the property, and to purchase addi- 
tional real estate, to pay for mortgages, etc. At neetings of the shareholders 
eadi share is entitled to one vote. Shareholders may transfer their shares 
on rarrender of their certificates upon books to be kept by the trustees in the 
muuer vsnal for the transfer of shares of stock of corporations, or in such 
other manner as the trustees may prescribe. The death of a shareholder doe> 
not terminate tbe trust or give his legal representative a right to an account- 
i<^ or to take any action in the courts or otherwise, against the shareholders, 
but entitles tbe legal representative of the itf-cesned to reoelve a new certificate 
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in place of the aertiScale held b; tlje deceased. No aaseiismeDU cui be made 
upon the tbarahoMers, and the iDstniment contains a Btipulation that tbctf 
are exempt from persanal liability on account of contracts entered into or 
torts committed by tbe trusteea. Tbe Bhareboldera meet annually, and tbej 
have also such special meetings as may be called bf tbe trustees. Tbe ahare- 
bolders at such meetings All vacancies in tbe number of trUHtees, and may 
depose any or all of tbe trustees and elect others in their place. Tbe tnuteea 
are empowered to execute instruments which are conclusive upon the asso- 
ciates. The trust Bha.ll continue for twenty years after the death of the last 
surviving original subscriber; provided that a majority in interest of the total 
number of shares may direct a sale of tbe property at any time, and upon 
such sale and distribution among tbe shareholders in proportion to tbeir 
interest the trust shall be terminated. Tbe trustees are vested with full 
jower of leasing and letting, and have exclusive management of the property, 
and can borrow money for temporary exigencies, which shall bond the assets 
of tbe trust but not tbe shareholders individually. They also have tbe power 
to mortgage the property for a sum not exceeding (100,000 for the purpoaa 
of making improvements or to extinguish tiens; and they determine tbeamonnt 
of net income and declare such dividends as in their opinion may be jndicions, 
and invest in such manner as they see flt any moneys which they may have 
on hand. 

This association possesses all of the essential elements of a common-law 
joint stock company, which is defined to be — 

"An association of persons for the purpose of business, having a capital 
stock divided into shares and governed by srticles of association which pre- 
scribe its objects, organization, and procedure, and tbe rights and liabiliUes 
of tbe members, except that the articles cannot release the members from tbeir 
liability as partners to the creditors of the company; " 

And is otherwise defined as — 

"As association of individuals possessing a common capital divided into 
shares of which each member possesses one or more. Tbese shares represent 
tiie interests of the members and are transferable by the owners without th« 
consent of the other members or the creditors of the association." 2 Cook on 
Corporations, S04. 

In Spotswood V, Morris, 12 Idaho, 360, it was held that any corporation, 
association, or joint stock company rosy be formed by individuals for tbe 
purchase of a sii^le tract of real estate, the title to which may be taken in 
the trustee. 

There can be no doubt that this concern is an association organited for 
profit and having a capital stock represented by shares. But it is earnestly 
insisted on behalf of tbese companies that tbe statutory reqnirementa that a 
company in order to be amenable to the tax, shall be " oi^nlied under the 
laws of the United SUtes or of any State or Territory of the United States " 
has reference to statutory laws which prescribe specifically a method or plan 
of organisation, and which confer franchises upon the body when organised: 
in other words, that tbe joint stock companies and assoeiationa contemplated 
by tbe act are only such as have some form of corporate existence. If tbia 
were true, then the phraae " joint stock company or association " mnM be 
snrphuage, but I am not willing to give assent to sneb a aonstmetloii. 
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That this eompcny has an organiEation gom vithout laying. lU tnuteea 
eompoHe a board of managers upon whom r«st the aame datka as thom im- 
posed upon the board of directors ol a oorporatioo. Tb« tniBtees may be 
discharged and their BucoeBBora elected in the aame way or in a way similar 
to that by which the directors of a corporation may be discharged and tbeir 
auccessora elected. A change of Inutees aSeeta the biuineas of the concern 
no more than the change of directors of a corporation. Trustees come and 
go, but the title to the property remains with those having charge of its 
affairs, and its business is still condneted by them precixeiy the same as th? 
bueiness affairs of a corporation continue with it after a change of directors. 
The same conditions exist ae to the sbareholdera. The shareholders are traoa- 
ferable by aasigDmeut in like manner as the shares of a corporation. Such 
assignment has no effect whatever on the business of the company, and th^ 
shareholders possess only the rights of drawing dividends and participating 
indirectly by vote in the management of the concern, the same as are enjoyed 
by the ehareholders of a corporation. Under its organization, the period of 
its existence is fixed just as is that of a corporation by statute, and the death 
of its trustees or shareholders do not terminate or affpct its existence any 
more than do the death of the directors or shareholders of a corporation; and 
in the period fixed for its existence by the articles of axxociation it can be 
dissolved only by vote of its shareholders, which power la likewise possessed 
by the ehareholders of a corporation. It is true that its shareholders cannot 
by contract free themselves from personal liability; but in Lirerpool Insur- 
ance Co. V. MassBchusetts, 77 U. S. 566, 575, it was held that the fact that the 
shareholders of a joint stock company organised under an Act of Parliament, 
which expressly declared that such company should not constitute a corpora- 
tion, were individually liable for its debts, did not relieve it from taxation 
onder a statute which imposed a tax upon "each Are, marine and fire, and 
marine insurance company incorporated or associated under the laws of any 
government or State other than one of the United States." 

In short, the organization of this company is just as compact, and in fact 
is practically the same, as that of an ordinary corporation organized under a 
general or special statute. 

Nor can it be denied that its organiiation i» sanctioned by the laws cif 
Massachusetts and that it obtains its vitality from those laws, just ss much 
•a a corporation organized under a special act of the legislature of that State 
derives its vitality from such act. Such an association, therefore, is based 
on the laws of Hassaebusetts, and, in fact, is organized thereunder. 

Efy the expression " laws of a State," as used in statutes, reference may be 
had to the common law, as well as the stafutory law of such State. Lycoming 
Fire Insurance Co. o. Meaad Wright 4 Son, 60 Vt. 515 j State P. Dyer, 67 Vt. 
««0,6B7. 

I am of the opinion, therefore, that these various business organizations 
are " joint stock companies or associstions organized for profit and having 
a capital stock represented by shares," organized under the laws of the State 
of Uasaachusette, within the meaning of the excise law enacted by section 39 
of the Act of Angus} &, 1009. and that they are amenable to the tax created 
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Under date of April 4, 1910 (see Appendix L.), the ccnnmis- 
sioner of interna] revenue issued the following btdletin. (T. D. 
1611): 

To Ihe Collectora of Internal Btveitue, Revetute Agents, OMd Other Internal 
Revenue Ofjicera: 

It ippearB that there are in Uueachuaetts, and perlu^ elaewbeie, varioiu 
urganizationa known aa " assoeiatee," " trusts," or " real estate truata," which 
are not OTganized under a charter but are lonued by an agreement and decla- 
ration of trust. It appears that the title to the property or buaineaa owned 
or operated by these orgaoizations ie vested in one or more trustees, and cer- 
tificates ere issued to parties in interest as are Bbares of stock of incorpo- 
rated concerns, the certificates being traded in as are shares of stock and tlte 
trustees being elected and their successors cbosen as are directors in any 
corporation regularly chartered. The organization is one for profit, and it 
poasesees all of the essential elements of any joint stock company. 

In reply to a request from the Secretary of the Treasury as to the status 
of these organizations, in regard to the corporation excise tax provisions of 
the Tariff Act of August 5, 1909, the honorable attorney-general advises that 
these concerns are joint stock companies or associations organized for profit 
and having a capital stock represented by shares and are amenable to the pro- 
visions of the Corporation Excise Tax Law. 

Collectors of internal revenue, in whose districts there may he located 
organizations of this character, will see that such organisations comply with 
the provisions of this law. 

In Elliot V. Freeman et al., 220 V. S. 178, the United SUtes 
Supreme Court held that the federal corporation tax was not 
applicable to real estate trusts organized under the taws of Massa- 
chusetts, not of statutory origin. 

In Zonne v. Minneapolis Syndicate et al., 220 U. S. 187, the 
United States Supreme Court held that wbere a corporation 
originally organized for the purpose of owning and renting an 
office building, leasing the property for one hundred and thirty 
years, and reorganized and practically went out of business, \\i 
»ole authority being to hold the title subject to the lease and to 
receive and distribute the rentals accruing thereunder, or the 
proceeds of sale, if the property should be sold; tbat under sudi 
circumstances it would not be liable to the payment of the federal 
corporation tax. 

A clear limitation of the number of organizations embraced 
within the act is to be found in the opinion of the United States 
Supreme Court in Elliot v. Freeman et al., 220 U. S. 178. In 
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that case the court beld in effect tliat to be subject to tbe paymeot 
of the tax not only must the corporatioDs and asBOciatioBs be 
organized for profit and have a capital stock represented by- 
shares, bat they must further have been organized under somu 
statute or derive from that source some quality or benefit not 
existing at tlie common law. 



Sec. 20. Meaning of "Organization for Proflt."— In defin- 
ing vrhat corporations shall be subject to the tax express limitation 
is to be found in tbe words " only such corporations, joint stock 
companies or associations as are organized for profit." The 
qualifying phrase here used, to wit, " organized for profit," un- 
questionably applies to each of the classes of legal entities which 
precede it, to wit, corporations, jcHnt stock companies and associa- 
tions. 

In other words, Congress clearly intended to include within the 
operation of the act, business corporations, and to exclude all 
eleemosynary bodies organized and operated exclusively for re- 
ligious, charitable or educational purposes. The word " organ- 
ized," as here used, has reference to tbe inception of the enter- 
prise, and includes all such preliminary steps as might be neces- 
sary in order to create the necessary legal machinery for conduct- 
ing the particular business enterprise in hand. 

The word " profit," as used in the act, has a distinct meaning 
and relates unquestionably to the pecuniary gain to accrue to each 
of the members of the oi^nization who contribute from their 
means to the common fund. 

Sec 21. Meaning of the Phrase, Having a Capital Stock 
Represented by Shares. — To bring any corporation, company 
or association within the purview of the Federal Corporation Act 
it must not only have been organized for profit, but in addition 
thereto it must have a capital stock represented by shares. The 
phraseology here used eliminates in itself all partnerships, both 
general and limited frmn tbe operation of the act The words 
" capital stock," as here used, refer to the money, property ot 
services contributed by the members of the corporation, joint stock 
VwD. Corp. Tax — B 
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company or ssBOciation to the capital thereof, and is commonly 
represented b; shares issued to such members at the inception of 
the particular enterprise to which such contribution has faeeu 
made. (See Christensen v. Eno, 106 N. Y. 97, 12 K. E. 648.) 

The title to such capital stock as here referred to vests in tho 
corporation, joint stock company or association, while the title 
to the shares therein rests in the members. (See Van Allen v. 
Assessors, 3 Wall. 573, 18 L. E. 229.) 

A court of high authority (McGinty v. Atbol Reservoir Co., 155 
Mass. 183, 29 N. E. 610) has held that where do governing statute 
intervenes, a business corporation may exist without share owner- 
diip. (See Malleson v. Gen. Mineral Pat Syndicate, L. R. 3 
Chan. 538.) However, in the United States the rule is well nigh 
universal that business corporations, joint stock companies and 
unincorporated associations for profit must and in practice do 
have a capital stock represented by shares. 

Thus the Attorney-General of the United States has rendered 
an opinion February 14, 1910, (see Appendix EE.) to the effect 
that mutual savings banks having no capital stock, are not liaUe 
to payment of the federal corporation tax. 

So again, the commissioner of internal revenue, in his bulletin 
dated March 29 (T. D. 1606, see Appendix K.), has taken tlic 
position that holding companies known as " voting trusts," re- 
ceiving only dividends on stock, but having no capital stock, are 
not liable to the payment of the tax. 

He, however, took the position that corporations organized for 
the purpose of holding real estate were subject to the payment of 
the tax. This opinion has since been confirmed by the decision 
of the United States Supreme Court in Flint w. Stone Tracey Co., 
220 U. S. 107. 

The commissioner of internal revenue has ruled that corpora- 
tions organized to sell provisions, etc., to stockholders are subject 
to the payment of the tax. (See T. D. 1606, March 29, 1910, see 
Appendix K.) 

Sec SS. Deflnttion of Insurance Companies as Used In the 
Act. — The Federal Corporation Tax Act, after making every 
corporation, joint stock company or association oi^nized for 
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profit and liaving a capital stock represeDted by sliuree, subject to 
the tax thereby impoeed, added thereto the following words " and 
every insurance company." 

As a majority of insurance companies are corporations, it be- 
comes pertinent to inquire why JuBurance companies were sepa- 
rately enumerated in the act The underlying purpose in this 
regard unquestionaUy wae to include within the terms of the act 
insurance companies which, while organized for profit, yet did 
not have a capital stock divided into shares. In order to under- 
stand the foil scope and meaning of the words " inaurance com- 
panies " as employed in the act, it will be necessary to define 
" insurance " as therein used. 

In legal acceptation, " insurance " ie an agreement whereby 
one party (called the insurer) for a valuable consideration (termed 
the premium) agrees to indemnify another (called the insured) 
in a stipulated amount, against the happening of a designated 
event The latter may be the act of an individual or an act of 
God. It includes all kinds and classes of insurance companies, 
mich as life, fire, marine guaranty, casualty, burglary and em- 
ployers' liability companies. 

From the standpoint of the ezerciae of the taxing power of the 
government the benefit to be derived from the enumeration of 
insurance companies in the manner stated, is that it brings within 
the operation of the act all insurance companies of a mutual 
character, save and excepting those classes of mutual companies 
excepted from the operation of the tax (fraternal beneficial ao- 
cieties, orders or associations operating under the lodge system, 
and providing for the payment of life, sick, accident and other 
benefits to the members of such orders, societies or associations 
and dependants of such membeTs). 

Sec. 23. Character and Purpoae of Corporations, Joint 
Stock Companlea and Asaoclations — How Determined. — One 

general rule may be laid down for determining the diaracter and 
purpose of any particular corporation, joint stoct company or 
association. It is this. Such character or purpose is not ordi- 
narily to be gained from the actual business transacted thereby, 
but rather from the formal statemfnt of the character and pur- 
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pose of the organization, as set forth in the charter, articles of 
agreement or articles of association of any such corporation, joint 
stock company or association. TTie same rule should be applied 
here that has been so often invoked successfullj in determining 
whether certain corporations come within the statutory definition 
of certain kinds of corporations, which are made subject to a 
designated statutory liability. 

Thus, for example, in Minnesota a statute exists imposing a 
statutory liability upon all stockholders of corporations except 
those oi^anized for the purpose of carrying on any kind of manu- 
facturing or mercantile business. The Minnesota Supreme Court 
when called upon to determine whether any particular corpora- 
tion was engaged in manufacturing or mercantile business, has 
uniformly held that the character of the corporation under such 
circumstances is to be determined not by the kind of business 
actually carried on by it, but by the kind of business authorized 
by its articles of incorporation, (Minn. Title Ins. Co. v. Regan 
et ai.. 72 Minn. 431, 75 N. W. 722; Gould v. Fuller, 79 Minn. 
414, 82 N. W. 673 ; Senour Mfg. Co. i>. Church Paint, etc., Co., 
81 Minn. 294, 84 N. W. 109 ; Cuyler v. City Power Co., 74 Minn. 
22, 76 N. W. 948; Nicollett Nat. Bank v. Frisk-Turner Co., 71 
Minn. 413, 74 N. W. 160.) 

The rule here referred to is unquestionably applicable in de- 
termining whether a particular corporation, joint stock company 
or association comes within the purview of the federal corpora- 
tion tax enactment 

Sec. 24. Qeneral Statement as to Classes of Companies 
Excepted From the Operation of the Act. — Section 1 of the 
Federal Corporation Law (lines 26 to 37) expressly exempts from 
the operation of the act all labor, agricultural or horticultural 
corporations, fraternal beneficial societies, orders or associations 
operating under the lodge system, and providing for the payment 
of life, sick, accident and other benefits to the members of such 
societies, orders, associations and dependants of such members, 
and domestic building and loan associations organized and ope- 
rated exclusively for the mutual benefit of their members, cor- 
porations or associations organized and operated exclusively iar 
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religious, charitable or educational purpoees, no part of the net 
iDcome of which inures to the benefit of any private stockholder or 
individual. 

It should be observed that owing to the plain wording of the 
provision of the act bere referred to, any one of the excepted 
oiganizationa named above if not organized for profit yet may 
have a capital stock represented by shares and Htill not be subject 
to the tax imposed by the act. 

In order to determine specifically just what organizations ani 
excluded from the operation of tlie federal corporation excise tax, 
it will now be necessary to construe eadi of the excepted organiza- 
tions separately. 

It should be clearly borne in mind that the tax imposed by tbc 
Federal Corporation Tax Act applies to all corporations, joint 
stock companies and associations described therein, except those 
specifically exempted, without referenc*> to the kind of business 
carried on. (T. R March 29, No. 1606, see Api»endix K.) Any 
person claiming special exemption, must, nevertheless, make th<! 
return required by the act, accompanied by a statement, settinfi 
forth the ground on which exemption is claimed. (T. R. Marcli 
29, 1910, No. 1606.) 

National banks do not come within any of the exemptions named 
in the Federal Corporation Tax Act. (T. R. March 29, 1910, 
No. 1606. See opinion of the United States Supreme Court in 
Eliot V. Freeman et al, 220 IT. S. 178; Zonne v. Minneapolis 
Syndicate et al.. 220 IT. S. 187). 



Sec. 20. Definition of Labor Organizations. — A labor 
o^anization is an association of individuals engaged in the trades 
and formed for the protection and promotion of the interests of 
the membera thereof, with a view to securing improved wage and 
labor conditions. 

Sec. 26. Definition of Agricultural Organization*. — An 

agricultural organization is an association of individuals engaged 
in fanning occupations, formed for the protection and promotion 
of the interests of the members hereof, with a view to securing 
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improved methods in their work as well as to promote the financial 
and social welfare of the memhere. 

The commissioner of internal revenue, in his bulletin dated 
March 29, 1910 (T. R No. 1606, see Appendix K.), hae made 
the following rulings, relative to the above corporations : 

Ist. Corporations owning sugar or other plantations and dis- 
poeing of the products thereof, are not entitled to exemption from 
the payment of the federal corporation tax as agricultural cor- 
porations. 

2d. Co-operative dairies, not issuing stock, and allowing pa- 
trons dividends based on butter fat in milk, are not liable to the 
payment of the tax. 

3d. Mutual Hail Associations are not to be regarded as agricul- 
tural associations, and are therefore, subject to the payment of 
the tax. 

4th. Agricultural organizations are not exempted from the pay- 
ment of the federal corporation tax unless their chief object is the 
promotion or advancement of agricultural interests, and no part 
of the net income thereof inures to the benefit of their stock- 
holders. 

Sec 27. Definition of Horticaltural Or£anizatlona. — An 

horticultural organization is an association of individuals engaged 
in gardening occupations formed for the protection and promotion 
of the interest of the members thereof, with a view to securing 
improved methods in their work as well as to promote the financial 
and social welfare of the members. 

As to what constitutes " horticulture " attention is called to tlie 
remarks thereon of Mr. Bailey in his Cyclopedia of American 
Horticulture, as follows: 

Horticulture ia the growing of flowers, fmita, vegetabtes, imd all plants for 
ornament and tvusy. 

Horticulture divided jt«elf into four iomewbat co-ordinate branches. 
Annals Hort. 1881, 125-130. 

Pomology, or the growing of fruits. Olericulture, or vegetable gardening. 
Floriculture, or the raising of ornamental plants for their individual uses or 
for their protection. Landscspe horticulture, or the growing of planta fat 
their UM in the landscape, or in landscape gardening. 
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Sec 88. Definition «f Fraternal Beneficial Societies. — A 

fraternal beneficial Boeiety is an organization formed for the 
exduaive benefit of its members and beneficiaries, usually organ- 
ized under a lodge system more or leas secret in its form of work. 
In practice such organizations are accompanied by a mutual 
benefit insurance feature, providing for the payment of benefits 
in case of the death of any of the members. 

Sec 2B. Legal Effect of Excluding From the Operation of 
the Act Certain Classes of Fraternal Beneficial Organizations 
and Societies. — In order to entitle a fraternal beneficial society 
to claim exemption from the operation of the Federal Corporation 
Tax Law it must not only operate under the lodge system, but 
mnst further provide for the payment of life, sick, accident and 
other benefits to members or dependants of members. 

In view of the language here employed attention is called to 
the meaning of the words " operating under the lodge system." 
Under the ruling of the commissioner of internal revenue (March 
29, 1910, T. R No. 1606, see Appendix K.), the exemption from 
the payment of the federal corporation tax in favor of fraternal 
beneficial associatiims does not apply to mutual fire insurance 
companies. 

Sec SO. What Is In Fact the Lodge System. — The Federal 
Corporation Tax Law excludes from the operation thereof only 
those fraternal beneficial societies, orders or associations which 
operate under the lodge system, and provide a mutual benefit in- 
flurance feature for their members. The lodge system here re- 
ferred to is the one which characterizes nearly all of the great 
fraternal orders which exist in the United States, such for ex- 
ample, as the " Odd Fellows," " Masons," " Knights of Pythias," 
" Order of the Macabees," " Modem Woodmen," " Elks," etc 

The lodge system mentioned in tlic act has reference to the 
onstom in general use in this country whereby membership in any 
of these organizations can be obtained only through admittance to 
aame local body called a lodge or chapter, which in its turn roust 
lutve secured charter frcMU some proper source of authority. 
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Sec 31. Meaning of the Phrase " Providing for the Poyc 
ment of Life, Sick, Accident and Other Benefits to the Meni= 
hers of Such Societies, Orders and Associations and Depend- 
ants of Such Members." — The phrase found in section 1 of the 
Federal Corporation Tax Law, to wit : " Providing for die pay- 
ment of life, sick, accident and other benefits to the members of 
such societies, orders and aasociattons and dependants of sudi 
members," is merely intended to convey the meaning that only 
such fraternal oi^nizations operating under the lodge system as 
make mutual benefit insurance a distinct and inseparable part of 
the purposes for which they are organized, shall be exempt from 
the payment of the corporation excise tax which is imposed upon 
those insurance companies which are not an adjunct of some 
fraternal organization. 

Sec. 32. Definition of Building and Loan Association. — 

Building and loan associations are oi^anizations usually corporate 
in form, the primary purpose of which is to accumulate a fund 
by means of dues from its members, and from other sources, 
out of which investments may be made from time to time in the 
form of loans to members exclusively upon the payment of an 
agreed rate of interest, and sometimes of a premium in addition 
thereto. (Sec Rhodes v. Mo. Sav. & Loan Co., 173 111. 621, 50 
N. E. 998; Cook v. Equitable Assn., 104 Ga. 814.) 

Sec. 33. Meaning «f the Phrase, " Organized and Operated 
Exclusively (or the Mutual Benefit of Their Members.'* — An 

examination of the charter, constitution and by-laws of any build- 
ing and loan association, whether national or local in its scope, 
will serve to show that mutuality is in all cases the essential prin- 
cipal thereof. (See Schell f. Equit. Loan, etc.. Assn., 150 Mo. 
103, 51 S. W. 406.) 

It was undoubtedly the recognition of this principle which led 
Congress to extend the exemption from the operation of the 
Federal Corporation Tax I^w only to those aasoeiatjons " ot|^- 
ized and operated exclusively for the mutual benefit of tbeir 
members." 
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Building and loan aasociations are nut exempted from the pay- 
ment of the tax, if they bave a capital stock, and loan to others 
tfaan members, thus doing a business akin to a banking business. 
(T. R No. 1606, March 29, 1910, see Appendix K.) So build- 
ing and loan associations, issuing stock upon which dividends are 
guaranteed, are liable to the payment of the federal corporation 
tax. (T. R March 29, 1910, No. 1606, see Appendix K.) 

Sec. 34. Definition of Religious Corporations and Associa- 
tions. — A religious corporation or association is an organization 
formed under statutory authority for the puqioae of promoting 
the spiritual and moral welfare of its members, as well as to 
afford a legal method for the protection of title to such property 
as may have been acquired for the benefit of such members 
through the medium of permitting the title to such properties to 
vest in the organization rather than in the members as tenants in 
common. Such an organization is peculiarly necessary in view 
of the changing character of religious congregations as well ad 
owing to the fact that belief in some creed or system of church 
government is usually the motive which induces membership in 
such organization. 

The phrase, " religious organization," has a very broad and 
catholic meaning, and includes not only what are commonly 
known as " church organizations," but includes as well Young 
Men's Christian Associations, Societies for Ethical Culture, and 
any organization authorized by statute which has for its essential 
purpose the moral and spiritual uplifting of man. 

Sec. 85. Definition of Cliaritable Organizations and Asso- 
ciatlons, — A charitable organization or association is one which 
is founded for altruistic purposes and is not designed to advance 
the pecuniary or social interests of its organizers or members. In 
practice this purpose is the distribution of pecuniary aid in the 
form of shelter, food, medicine, sui^csl or medical treatment to 
SOch persons as may see fit to make use of them under the con- 
ditions upon which diey are offered. 

All such charitable associations as are referred to in the federal 
corporation tax must be of eleemosynary character, but the fact 
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that they may receive pay for services rendered will not depnve 
them of the right to claim that they are excluded from the ope- 
ration of the act. (See Powers v. Mass. Homeopathic Hos., 109 
Fed. 294, 47 C. C. A. 122.) 



Sec. 36. Definition of Educational Corporations and Asso- 
ciations. — An educational corporation or association ie one 
organized under statutory authority for the purpose of developing 
either along narrow or broad lines mental and manual capahilities 
of human beings. (See O'Day v. People, 171 HI. 293, 49 N. E. 
604 ; N. St. Louis Gymnastic Society v. Hudson, 85 Mo. 32 ; Ml 
Hermon Boys School v. Gill, 145 Mass. 139, 13 N. E. 354; Cook 
V. State, 90 Tenn. 407, 16 S. W. 417.) 

Sec 37. Meaning of the Phrase, " No Part of the Net In- 
come of Which inures to the Benefit of Any Private Stoclc- 
holder or Individual." — It should be noted that only those 
religions, charitable or educational corporations or associationi) 
are specifically exempted from the operation of the Federal Cor- 
poration Tax Law whose entire net income is devoted to the 
accomplishment of some public benefit, and no part of which 
inures to the benefit of any private stockholder or individuaL 
(See act. Appendix A, lines 35-37.) The meaning of this limita- 
tion is quit© clear. Congress evidently intended by inserting the 
clause in question to refuse to exempt from the operation of the 
Corporation Excise Tax Law any so-called " eleemosynary " in- 
stitution which contemplated in any degree financial benefit to 
private stockholders or individuals. Thus hospitals and sani- 
tariums organized for private purposes, or schools the net in- 
come of which would ultimately go into the pockets of the stoci- 
holders or individuals, are excluded from the benefit of the exemp- 
tion extended to those organizations which are operated exclusively 
for the benefit of the public. (As to the existence of other exemp- 
tions from the operation of the federal corporation tax, other than 
those specifically enumerated in the act, see opinion of United 
States Supreme Court in Eliot v. Freeman et al., 220 TJ. S. 178, 
and Zonne v. Minneapolis Syn. et al., 220 U. 8. 187.) 
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Sec. 3& Are Corporations Organized or DisBolved Within 
the Year for Which the Federal Corporation Tax Is Levied. 
Ssbject to the Payment Thereof? — It ia entirely clear that all 
oorporatioDs organized within the preceding fiscal year as pre- 
scribed in the Federal Corporation Tax Enactment are subject to 
the payment of the excise tax therein levied, provided the facts a^i 
diacloeed by the return of such corporations, show that such a tax 
ia due. 

Again, the mere fact that a corporation has been legally dis- 
solved under some State statute within the same period of timu 
does not exempt such dissolved corporation from the payment of 
the corporation excise tax provided such tax would have become 
due had dissolution not taken place. This on the same principle 
which has induced the federal courts to hold that notwithstanding 
the dissolution of a State corporation by the State court it may 
nevertheless be adjudged a bantmpt under the National Bank- 
ruptcy Act, (In re Mer. Ins. Co., Federal Cases 9441 ; In re In- 
dependent Ins. Co., Fed. Cases 7018.) 

Where a company has been dissolved and the required return 
is not made by its officers, such return will be prepared by the 
oommissioner of internal revenue and the tax assessed thereon, the 
same as if the report had been regularly made. (T. R. March 29, 
1910, No. 1606, see Appendix K.). 

The Treasury Department has ruled that all corporations 
o^anized during the tax year, or going into liquidation during 
6U(^ period, should nevertheless render a sworn return on the sub- 
scribed form. The tax imposed, however, is held by the Treasury 
Department not to apply to corporations which went out of exist- 
ence prior to the passage of the act (T. D. March 29, 1910, Ko. 
1006, see Af^ndix E.) 

In this connection attention is called to the opinion of the 
Attorney-General, under date of April 2, 1910: (See Appendix 

II.) 

First. Whether or not such corporatioD is liable for the excise tax created 
l^ wid aeetioa 38 of the Act of August 6, 1909 * * * In uuwer to this 
^ueation I will say: 

1. In the first clause of sectioa 38, Act of August 6, IBOQ (Stat. ), it 

is provided "that every corporation • ■ • now or hereafter organiced 
nnder the Uw« of the United States or at any State • • • shat) tie sub- 
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ject tu pay annually a specinl excise tiix with respect to the cariTing on or 
doing buHiD«i» by Buch corporation • ■ • equivalent to one per centum 
ot tbe entire net income over and above £5,000 received by it from all Bourees 
during such year." That is tbe tax payable annually, and it is imposed "witb 
Tespect to the carrying on or doing business by such corporation," and tbe 
amount of tax is fixed at one per centum upon its net income above $6,000 
received during such year — tbat is, the year during whicb tbe business is 
transacted with reference to which the tax is imposed. By the third para- 
graph it is provided tbat the income of tbe corporation shall be computed for 
the year ending December 31, 1908, and tor each calendar year thereafter. 
Therefore, the assessment of the tax is always for the year preceding its 
collection and not for tbe year within which the collection is made, and tlw 
present assessment is for the year 1900. It follows, therefore, tbat any cor- 
poration which was engaged in business after the approval of the act od 
August 6, 1900, is amenable to this tax. 

In PeDDsjlvania, etc. Company et al. v. New York Citj Rail- 
way et al., 176 Fed. 471, the coiirt spoke as follows: 

The receivers ask instructions as to what action, it any, Uiey shall take 
under Act August 6, 190», c- 6, 3S Stat. 112 (U. S. Comp. St Supp. 1909, 
844), referring to section 3S, which provides for specisJ excise tax upon net 
income of certain corporations, joint stock companies, and associationa. The 
act contains no provisions as to receivers, and it is not felt that Congress In- 
tended to include bankrupt corporations without ajiy net income whose prop- 
erties are being administered by a court. It would seem to be sufficient if at 
the time fixed they make a return and statement to be filed with the proper 
officer showing tbat these roads are in tbe hands of receiveds. Whether tbe 
various railway companies are or are not within the terms of the act as cor- 
porations carrying on business and receiving a net income, is a question which 
tbey will of course determine for tbemselves upon the advice of their eonnsel. 
Whether, if this tax be properly assessed upon them should be paid by the 
receiver or lessee, is a question to be determined when it may arise. Such 
determination will be in no way affected by the present decision sioee " prac- 
tical construction as to aucb tax cannot be shown." 

Sec. 38. Definition of Foreign Corporations. — The phrase 
" foreign corporation " as employed in the Federal Corporation 
Tax Law includes any corporation, joint stock company ca- aaeocia- 
tion not organized under the laws of the United States or of any 
State or Territory of the United States or of the Act of Congresa 
applicahle to Alaska or the District of Columbia. 

" Companies organized under the laws of the United States " 
hae reference to those corporations which are specifically created 
t^ an Act of Congress and does not include corporations oi^anized 
under a general and enabling Act of Congress extending to execu- 
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tire h«ads or subordinate legislative bodies located in the poeses- 
aions of the United States, the right at their option to authorize 
the creation of corporations, joint stock companies or associations. 

The word "territory" as used in this immediate connection 
undoubtedly has reference to Alaska, Arizona and New Mexico 
and possibly Hawaii, and does not include the possessions of the 
United States, such as Porto Rieo, the Philippine Islands, Guam 
or the Island of Tutuila. Were this not so, there would have been 
no occasion to so specifically refer in the act to those corporations, 
joint stock companies or associations " organized under the Acts 
of Congress, applicable to Alaska or the District of Columbia." 

The Treasury Department has made a specific ruling that com- 
panies organized in Porto Kieo and not engaged in business in 
the United States are not subject to Ibe payment of the federal 
corporation tax. (T. R. March 29, 1910, No. 1606, see Appendix 
K.) 



Sec 40. What Foreign Corporations Are Subject to the 
Payment of the Federal Corporation Tax Law. — Only those 
corporations, joint stock companies or associations oi^anized for 
profit, and having a capital stock represented by shares organized 
under the laws of any foreign country and engaged in business in 
any State or Territory of the United States or in Alaska, or in 
the District of Columbia, are subject to the payment of the 
federal corporation excise tax. Here again, the word " territory " 
undoubtedly has reference to Arizona and New Mexico, and does 
not apply to the other territorial possessions of the United States. 

The Attorney-General in his opinion rendered March 9, 1910 
(see Appendix), had occasion to go into the question as to 
whether foreign steamship companies, owning vessels plying be- 
tween American and foreign ports, are subject to the payment of 
the federal corporation tax. This opinion reads as follows : 

Sn; — I hKve the honor to acknowledge receipt of your communication of 
Jannaiy 28, IBIO, in vhich you inquire ^rhether, in mj opinion, foreign stcam- 
•fatp compaaies engaged in the bueineng of ocean tranaportation of paaHcngera. 
freight, and mails in ahipa owned by them plying between America and for- 
eign porta, which companies maintain agencies in this country where paHBen^er 
tieketa may be bought and freight received for tranaportatioo, are corpora- 
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tioiu Bubject to the special exciee tax provided by tbe Act of Aufpiat 5, 1909 
(36 Stat. 112). 

The act in queetion is b; its provieions made applicable to all corporatioDS 
organized under the laws of any foreigD cotuitt7 which receive an inoome from 
business transacted and capita] invested within tbe United States. But it is 
first insisted upon the part of these steamship companies that, inasmuch as 
the receiving and discharging of cargoes and passengers is a mere incident in 
tbe transportation of their cargoes and passengers over tbe high seas, they 
have no income derived from buaiuess transacted in tbe United States. 

I am of the opinion that this contention cansot be maintained. Tbese com- 
paniea have a large amount of capital investM in wharves, warehouses, and 
other facilities essential to carrying on their buaiuees in thia country. Their 
business consists entirely in transporting paseengers and goods and merchan- 
dise between ports in this country and those of foreign countries, and receiving 
and discharging the same. Through agents located here all contracts and 
arrangements incident to such a business at this end ol their lines are made, 
and all exports are delivered to their warehouses and are loaded upon their 
vessels, and the passengers embark, while tbey are within the limits ol tbe 
United States; and likewise while here their imports are unloaded and pas- 
sengers from foreign ports disembark. If tbese companies do not transact 
business in the United States, they transact no business in any foreign port, 
and their entire business la carried on upon the high seas. To such a eon- 
elusion I am unable to give assent. 

It is next insisted that, inasmuch as they are engaged in the transportation 
of exporta, the tax in question is a tax upon exports, and that the legishttion 
is void as to them under that clause of section 9, article 1, of the Constitntion, 
which provides that " no tax or duty shall be laid on articles exported from 
any State." In support of this contention tbe following cases are cit«d: 

Brown f. Maryland, 12 Wheat. 41S, wherein the Supreme Court had under 
consideration a section of an act passed by the Legislature of Maryland, which 
provided : 

" That all importers of foreign articles or commodities, of dry goods, wares 
or merchandise, by bale or package, or of rum, wine, brandy, whisky and other 
distilled spirituous liquors, etc., and other persons selling tbe same by whole 
sale, bale or package, hogshead, barrel or tierce, shall, before tbey are author- 
ized to sell, take out a license, as by the original act is directed, for which 
they shall pay fifty dollars." 

The court held that this section, in so far as it applied to importers, was 
invalid, because it was in effect a tax levied by tbe State upon imports, irtiich 
under the Constitution was prohibited. 

Almy c. California, 24 How. 109, wherein it was held that an act passed Uf 
provide revenue from a stamp tax on bills of ladingfor the transportation from 
any point or place in that State to any point or place without the State of 
gold or silver coin, gold dust, gold or silver in bars or other form^ and which 
required that such stamp be attached to every such bill of lading or stamped 
thereon was Invalid because it was the impositton of a tax upon exports. 

Fairbanks e. United States, IBl U. 8. 2S3, wherein it was held that the 
stamp tax on a foreign hill of lading provided tor by the act of June 13, 1S98. 
was equivalent to a tax on the articicH for which the bills were given, and wa» 
violative of the abovc-quotnl pmviRion of the Constitution. 
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I am of the opinion that the principlea dtcidcd in tbeae oaMa Are not appli- 
cable to the statute mow under coneideration. Tbe tax imposed Vy thia act i*. 
aa declared therein, " a speeial exciie tax with reipect to the carrying on or 
doing buainesB " by the corporation ; and 1 beld in an opiufon tranamitted to 
;ou on January 13, 1910, that It ii not a tax on tbe propertj owned by the 
corporation, or upon the income from auch propertj, but ia in the atrict and 
conatitutional aense an excise tax; and tbat, for that reaaon, the inoome from 
the interest on United States bonds should be comput«d in the gross income 
of a corporation, and should not be excluded In ascertaining its net income. 
If I was right in that conclusion, then this tax is not imposed upon exports 
carried by these steamship companies, or even upon the income derived from 
tbe transportation of such export*. 

But, aside from this, I think there la a very material distinction between 
the present act and those involved in the oases above cited. The passengers 
carried b; these companies are not exports within the meaning of this clauai- 
of the Constitution. Crandall v. Nevada, 6 Wall. 35. And Congress has 
eipreas power to tax imports. Consequently the revenues of these companies 
are derived from difTerent classes of business, the larger portion of which ia 
subject to taxation. The act does not undertake in its terms to make any 
distinction between the difTerent kinds of busineBa in which these or any otber 
corporations embraced therein are engaged, but tbe tsx is imposed upon them 
all alike, not as exporters of merchandise, but as an incident to their entire 
business. Such were not the facts in either of the raaex citpd. 

In Brown f. Maryland but two classes of persons were mentioned in the act, 
one importers of the articles designated, and the other wholesale dealers in 
those articles; and under its provisions an importer was required to pay the 
lax before a sale of the imported articles could be made, r^nrdless of the size 
of tbe article or the amount sold. The act therefore imposed the tax upon the 
importer as such, be being subjected thereto solely because he was the re- 
cipient for sale of imported articles. A careful analysis of the reasoning of 
the court will show that the decision was rested upon this fact. In suppoit 
of the holding that the prohibition to tax the imported articles does not cease 
the moment it lands, the court used the following illuitratione: 

"The United States have the same right to tax occupations which is pos 
sessed by the States. Now, suppose the United States should require every 
exporter to take out a license, for whicb he should pay such tax as Congress 
might think proper to impose; would the government be permitted to shield 
itself from the just censure to which this attempt to evade the prohibitions ol 
tbe Constitution would expose it by saying that this was a tax upon the 
person, not on the article, and that tbe legislature had a right to tax occupa 
tions T Or, suppose revenue cutters were to be stationed off the coast for the 
purpose of levying a duty on all merchandise found in vessels which were 
leaving tbe United States for foreign countries, would it be received as an 
excuse (or this outrage were the government to aay that exportation meant nj 
more than carrying goods out of the country, and as the prohibition to lay a 
tax on imports or things, imported ceased the instant they were brought into 
the country, so tbe prohibition to tax articles exported ceased when they were 
carried out of tbe country ! " ( Page 4«. ) 

It will be obMTved that the Srst Illustration deals with tbe exporter as 
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tiucb, while the second deals directly with tbe exported article while in truu- 
purtatian. but tfle diatiDction is more clearly drawn in anBwering tbe oon- 
tention that if .the act be invalid, then an importer could without being sub- 
ject to a ta:t imposed by the Stale, sell bis goods either ai retailer or peddler;' 
ur that silver plate imported for his own use would not be subject t« taxa- 
tion. Tbe court upon this subject said: 

"This indictment is against tbe importer, for selling a package of dry- 
goods, in tlie form in which it was imported, without a license. This state 
of things is dianged if he sells them or otherwise mixes them with the general' 
property of the State, by breaking up hia packages, and traveling with thmu 
as au itinerant peddler. In the first case tbe tax intercepts the import, as an 
import, in its way to become incorporated with the general mass of property, 
and denies it the privilege of becoming so incorporated, until it shall have 
contributed to the revenue of the State. It denies to the importer the right 
uf using the privilege which be bas purchased from the United States until 
lie shall have also purchased it from the State. In the last cases the tax 
hnds the article already incorporated with the mass of property by the act 
of the importer. He has used tbe privilege he had purchased, and has him- 
self mixed them up with the common mass, and tbe law may treat them as it 
finds them. The same observntions apply to plate or other furniture used by 
the importer. So, if be sells by auction." (Page 442.) 

Therefore the same article in the hands of the same person may be taxable 
□r not, according to whether it still retains the character of an import. 

So, in the other cases cited, the stamp tax was attached to the bill of lad- 
ing, which accompanied the exported article, and was, by the language of tbe 
sets, made applicable to exports as such. 

On tbe other hand, in Turpin v. Burgess, 117 V. S. 604, It was held that 
H Stamp required to be flxed to every package of tobacco intended for exporta- 
tion, before its removal from the factory, was constitutional becanse tbe to- 
bacco had not became an article of export; and in discussing the question 
in referring to the two clauses of the Constitution wherein taxes upon exports 
are prohibited, and the States are prohibited from imposing, without the con- 
iient of Congress, taxes upon imports, the court said: 

'' Tbe prohibition in both cases baa reference to the imposition of duties on 
);uods by reason or because of their being exportation or intended exportation, 
or white they are being exported. That would be laying a tax or duty on 
exports or on articles exported within the meaning of tbe Constitution, but a 
(general tax laid on all property alike, and not levied on goods in course of 
exportation or because of their intended exportation, is not within tbe Con- 
stitution prohibition." (Page SOT.) 

And in Cornell t>. Coyne. 192 U. S. 418, wherein it was held that filled 
cheese was not exempted from taxation under this clause of tbe Constitution 
because manufactured expressly for exportation, the court quoted with ap- 
proval the foregoing language of the court in Turpin f. Burgess. 

It appears, therefore, that the validity of an act, under this clause of the 
Constitution, which taxes an article, depends not upon whether it will increass 
tbe price of the article when export«d, but whether it is taxed as an export. 
In like manner and for the same reason the validity of a tax imposed upon a 
business depends not upon the fact that, incidentally, along with its other 
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bttUMM, tbe coDcern ia engaged in exporting article* or onying export*, uid 
titat the Uz may thus incidentally increase the price of aueh arUclea, but 
whether it ia laid upon an exporting buuDeaa a> auch. If it wer« otherwiae, 
and if the carrying of an article exempted from taxation under this clause, 
alao exempted the buaineea ot ths carrier, then no tax could be unpoaed by 
cither the United Statei or any State upon any of the principal railroad com' 
panies in the country, aa all the main lines are daily engaged in carrying 
commerce which has been eonatgned to foreign porta to the aeaboard for ship- 
ment; and while being so carried anch commerce, if being technically exported, 
IB oertainly " in the way of exportation " aa auggeated in Turpin v. Burgesa, 
117 V. S. 608. 

The qneation ber« under consideration should be carefully diatinguiBhed from 
that involved in the numerous casea in which taxas either direct or indirect, 
imposed by States, have been held unconstitutional under that clause which 
veata power in Congress to regulate commerce with foreign nations among the 
several States and with the Indian tribes. According to numerous decisions 
of the Supreme Court of the United States, this clause prohibits the State from 
interfering by any character of legislation with interstate commeroei and 
hence, any taxation which places a burden upon that commerce, and inter- 
feres therewith, is unlawful, regardless of whether it be a tax laid upon the 
transportation of the subjects of commerce, or upon the receipla derived from 
that transportation, or upon the occupation or business of carrying it on. 
This is not true, however, aa to the clause here in question. For a tax to be 
violative of this clause it must be imposed upon the exported article, and the 
courts have never gone further than to hold that it ia ao imposed, within the 
spirit of this clause, when the tax may be directly traoeable to such article 
as an export 

There appeara another reason why these companies cannot escape this tax. 
In Aguirre v. Maxwell, 3 Blan^. 140, it was insisted that * tonnage tax 
upon a foreign vessel was contrary to this provision of the Constitution; but 
the court held : 

" It is within the discretion of Coi^reaa to totally inhibit the import or 
export trade in foreign vessels to or from our ports, or to grant them tbe 
privilege of bringing in or carrying out cargoes on such conditions and under 
such regulations aa may be regarded most beneficial to tbe United States." 

And the tonnage tax remains to this day on our statute booka, tbe last 
enactment being section 36 of the act Of which tbe law under consideration in 
section 38. If tlte tax upon the tannage, that is, tbe carrying capacity oi 
the vessel, is not a tax upon the merchandise it carries, then it cannot he 
perceived bow a tax " with respect to tbe carrying on or doing business " by 
the owners of tbe vessels can be a tax on such merchandise. Certainly the 
latter tax is further removed from the merchandise than the former. And if 
tbe owner of the foreign vessel can be made to pay a tax on his business. 
when such business consists entirely in the transportation of passengers and 
merchandise in foreign vessels. 

I am of the opinion, therefore, that the steamship oompanies in question ar« 
corporations subject to the excise tax created by section 38 of the Act of 
Angvat 6, low." 

Fko. Coar. Tax — 8 
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Sec. 41. Meaning of Phrace, "Engaged In Business In tlie 
United States." — The jArase " engaged in business in tbu 
United States " is one which appears in sabetantiallj the same 
fonn in most of those statutes of the several States impobing a 
franchise or other permit tax upon all oorporations engaged in 
business in a particular State, but organized under the laws of 
some other State than that wherein the particular business so 
taxed is carried on. Such State legislation has called for a great 
deal of interpretation from the several State courts, and has at 
the present time a very well understood meaning. This meaning 
can best be arrived at by deducing from the various decisions 
bearing on this subject such rules as commend themselves to one's 
judgment as being based upon sound legal reasoning and generally 
supported. 

Sec 42. Rules tor Determining Whetiier a Foreign Cor- 
poration Is Engaged in Business In tlie United States. — 1. In 

order to "engage in businces within the United States" it is not 
indispensable that a foreign corporation should do the greater 
part of its business therein. If it does any part of its ordinary 
business therein, it may be said to engage in business in the 
United States within the meaning of the Federal Corporation 
Tax Law. 

2. Generally speaking, the making of a single isolated ccmtract 
within the United States is not a sufficient foundation upon which 
to predicate a statement that a foreign corporation is engaged in 
business within the United States. There must be more or less 
continuity in the matter. (Cooper Mfg. Co. v. Ferguson, 113 U. 
S. 727, 5 Sup. Ct Kep. 739, 28 L. E. 1137.) Foreign steamship 
companies, having no office in the United States, whose vessels only 
touch at ports in the United States, are not to be regarded as doing 
business in this country within the meaning of the statute. (T. 
R March 29, 1910, No. 1606, see Appendix K.) 

3. The institution and prosecution of actions in the oourts of 
the United States does not of itself oonstitute engaging in busiue&s 
in the United States. 

4. Foreign corporations may take mortgages by way of invest- 
ment, or as security for debts, or may take real estate as securi^ 
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for debtB without thereby becoming engaged in business within the 
United States within the meaning of the Federal Corporation Tax 
Law, provided the doing of such acta is not within the express 
purpose for which such corporations were created ; as for example, 
where they iu% engaged in the mortgage, loan or real estate 
business. 

5. Where foreign corporations consign merchandise to persons 
in the United States for purposes of sale, and sales are made 
thereof by the vendor in his own name and the proceeds collected 
by bim, such foreign corporations cannot, by reason thereof, be 
treated, as having engaged in business in the United States within 
the meaning of the Federal Corporation Tax Law. 

6. A foreign corporation may transact business within the 
United States through the medium of a domestic operating com- 
pany, incorporated here for that purpose, without subjecting itself 
to the payment of the federal corporation tax, as being engaged in 
business within the United States. (People v. Am. Bell Tel. Co., 
117 N. Y. 241, 22 N. E. 1057; People v. Kelsey, 101 App. Div. 
205, 91 N. Y. Supp. 709. 
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CHAPTER V. 

TAX RETURNS. 

Sec 48. Tax Returns — QeoerAl Provisions la Relatloa 
Tiiereto. — Section 3 of the Federal Corporation Tax Law (lineB 
t( to 95) provides that on or before the first day of March of each 
year all corporations, joint stock companies or associations and 
insurance compaBiee subject to the operation of the Federal Cor- 
fraration Tax Law, shall make a true and correct return in sudi 
form as the commissioner of internal revenue, with the approval 
of the Secretary of the Treasury, shall prescribe. 

In this connection attention is called to certain rules aud regula- 
tions issued by the commissioner of internal revenue, with the 
approval of the .Secretary of the Treasury. The ones to which 
special attention is directed are the following (T. D. August 21, 
1909, No. 1534, see Appendix B.) : 

Att«Dtioii is apeciallj called tt> aection 38 of the Act of August 6, 190S, 
impoaiug on certain eoTporatiODB, joint stock companies, MBOciatioiu and in- 
aurmnoe companies ■ special excise tax to be paid annuallj. 

In view of the large number of corporations, compSDiea and aaaociatiotis 
Hubj«et to thia tai, collectora of internal revenue will, on receipt of this cir- 
rular, at once proceed to thoroughly canvass their districts, and as soon aa 
poeaible fnmish this olBfllce with a liat of all such corporations, companies amf 
■Biociations organized iu their districts, setting forth the amount ol capital 
atoclc and principal place of business of each. They will also furnish a sepa- 
rate liat of all oorporationa, companies and asiiociations organizecd elsewhere 
{including such as are organifed under the laws of a foreign country) having 
their principal place of business in the district where snch list is prepared. 
Duplicates of auch lists will be made by each collector, one copy thereof to 
l« retained in his office, and the other, when completed, forwarded to the 
Commissioner of Internal Revenne. Blanks to be used in such cases will be 
furnished eollectore; and, for statistical purposes and convenient reference, 
all such eorporationa, companies and associations will be classtBed and listed 
aeonrding to the nature of the business earried on as follows: 

Claas A — Financial and commercial. — Inelnding banks, banking associa- 
tions, tnut cnmpaniee, guaranty and surety companies, title insuranoe oom- 
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puiiM, bnildiiv uweiatioiu (il for profit) knd iunnnae oomputiM, not 
•p«eiBM% exonpt. 

Claw B — Public Mrrioe. — Such a* rkilroad*, Bteanboat, ferrjboct and 
stage line companies, pipe linat, gas and electric light companies, eicprcsa, 
transportation and storage Gampaoies, telegraph and telephone companies. 

Class C — Industrial and manufacturing. — Such as mining, lumber and 
isoke comptuiies, rolling mills, foundry and machine shops, sawmills, flour, 
woolen, cotton and otber mills; maonfacturers of cars, automobiles, elevaton, 
agricultural implimenta, and all articles manufactured wholly or in part from 
metal, wood, or other materia], manufacturer! or refiners of sugar, molaoan, 
aimps, or other products, Ice and refrigerating oompanies, slaughter house, 
tannery, packing or canning companies, etc. 

Claoa D — Uereantile. — Including all dealers (not otherwise classed as 
produoers or manufactureri) in coat, lumber, grain, produce, and all gooda, 
wares and merchandise. 

Class B — Misoellaneous. — Such as architects, contractors, bote), tbeabe or 
other companies, or associations not otherwise classed. 

When classified as above indicaUd the names of the various corporations, 
MHupanies and associations will be listed alphabetically, and will be num- 
bered consecutiTety (commencing with No. I in each class) and in forwarding 
returns or papers subsequently rendered or submitted by such eorporations 
or companies collectors will aee that tbe same have placed thereon the desig- 
nating class letter and number corresponding with those noted on the lists 
berein required to be furnished. 

Every corporatioD, etc., not specifically enumerated, as exempt, 
shall make the return required by law, althougli its net income 
during the year maj not have exceeded $5,000. (T. R March 29, 
1910, No. 1606, see Appendix K.) 

Where a consolidation of two or more corporations has been 
effected during the year, and each or any such corporation sub- 
sequent to such' ocmeolidation collects prior existing debts, each 
such corporation should make a separate return and include 
thereon all such collected debts, as also all incfune received during 
the year prior to the date of consolidation. (T. R. March 29, 
1910, No. 1606, see Appendix K.) As the law specifically pro- 
vides that the tax imposed shall be computed on tbe net income 
during each calendar year, returns of income based on any period 
other than the calendar year cannot be accepted. (T. R. Marc^ 
20, 1910, No. 1606, see Appendix K) 

No particular system of bookkeeping or accounting will be 
required by the department However, the business transacted by 
corporations, etc, must be so recorded that each and every item 
therein set forth may be readily verified by an examination of the 
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books aod accountd where such examination is deemed necessary. 
(T. R March 29, 1910, No. 1606, see Appendix K) 

Sec 44. Inventories. — The comitiissioner of internal revenue 
has recognized that in the case of many classes of corporations 
inventories are absolutely essential in order to fill out properl; the 
return prescribed by the Treasury Department In this connec- 
tion, attention is called to the following regulations promulgated 
by the commissioner of internal revenue (T. R. December 3, 1909, 
No. 31, see Appendix C.) : 

It will be noted thet an inventory or its equivalent of in*t«ri»b, aupplies 
and merchandiae on hand (or uw or sale at the ckwe of euh calendar year U 
eBsential in the case ol certain corporations in order to determine the gross 
income, and in case of other corporations to determiuB their expenBca of opera- 
tion. Where such inventory or its equivalent was not taken at the close of 
the year 1908, a supplemental gtitement showing such inventory approxi- 
mately must be submitted with the retuni on the regular form. Such supple- 
mental statement shall be veriAed under oath by tbe treasurer or prindpal 
financial officer in submitting the same. 

Where any item under any of the deductions is of an unusual nature a 
special explanatury note referring to such item shall be made and aEtaehed 
to tbe form at the appropriate place and made a part thereof by proper 



Paragraph 3 of said section 38 also provides: 
" and said tax shall be computed upon tbe remainder of said net income of 
such corporation, joint stock company or association, or insurance company, 
for the year ending December tbirty-Brst, nineteen hundred and nine, and for 
each calendar year thereafter; and on or before the first day of March, nine- 
teen hundred and ten, and the first day ol March in each year thereafter, a 
true and accurate return und«r oath or afllrmation of its president, Tic»- 
president or other principal officer, and its treasurer or assistant treasurer 
shall be made by each of the corporations. Joint stock companies or asMida- 
tions, and insuranoe companies subject to the tax imposed by this section, tit 
the collector of internal revenue for tbe district In which such corporatioo. 
Joint stock company or association, or insurance company, organised under the 
laws of a foreign oonntry in the plaoe where its principal business is carried 
on within the United States, in such form as the Commissioner of Internal 
Revenue, with the approval of the Secretary of Treasury, shall preBcribe." 

Each return so made is required to set forth: 

(a) The total amount ol the paid-up capital stock of such corporations, 
joint stock companies or assoeiatiODS, or insurance companies outstanding at 
the close of the year ; 

<b) The total amount of bonded and other indebtedness of such corpora- 
tion, joint stock eotnpany or association, or inauranoe company, at the dose 
of the year; 
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(e) The grow amount of tbe income of aueb corporation, joint stock com- 
panj or kModmtion or inaurance company, received during tlie year from all 
sonree^ and if organized under the laws of a foreign country, the gross amount 
of its iuconw reoeived within the year from business transacted and capital 
invested within the United Stales and any of its territories, Alaska and the 
District of Columbia. 

Such return* are also required to set forth tlte items claimed as deductions 
(article 4), also the net income after such deductions have boen made. (T. 
R. Dee. 3, IWW, No. 31.) 

Calendar year. — As tbe law speeiBcally provide* that the tax imposed shall 
be computed on the ret income during each "calendar year," retumi of in- 
come based on any period other than the calendar year cannot be accepted. 

Corporations organized during the year or going into liquidation daring 
the year should nevertheless render a sworn return on the prescribed form. 
(T. R. Deo. 3, 1909, No. 31.) 

The commiseioner of internal revenue in his bulletin, dated 
January 4, 1910 (T. D. 1578, see Appendix D.), made the fol- 
lowing ruling relative to the period to be covered by the tax 
ratums: 

Id order that the position of this ofDce may be known to all interested in 
this subject, attention is invit«d to the language of the set bearing on this 
point. SubdiTision 3 resdi in part as follows: 

"... and said tax shall be computed upon the remainder of said net 
■neome of sucb corporation, joint stock company or association, or insurance 
company, for the year ending December thirty-first, nineteen hundred and nine, 
■nd for each calendar year thereafter." 

From this it will be seen that the law Axes the calendar year as the period 
to be covered by these returns, and no one is vested with discretionary power 
to change it. 

In the ruling made by the commiaeioner of internal revenue 
under date of January 4, 1910 (No. 1678, see Appendix D.), the 
following rule was laid down relative to the manner of arriving 
at an inventory, to wit : 

Uany inquiries have been submitted to me as to the manner of arriving at 
an inventory January 1, tSOO, wtwre none was taken on that date, and where 
the fiscal year of the corporation ends with a date other than December 31. 

In article 6 of Reflations No. 31, it is stated that an inventory or its 
equivalent of materials, supplies and merchandiae on hand for use or sale 
at the ckwe of each calendar year is essential in the case of certain corpora- 
tions in order to determine tbe gross Income, and in case of other corporations 
to determine their expenses of operation. Where such inventory or its equiva- 
lent wBi taken at the close of the year 1908, a supplemental statement, show- 
ing anch inventory approximately, must be submitted with return on the 
TCgolar form. Such supplemental statwnent shall be veriSed under oath, «te. 
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Under tlw itatute no return for & periixl other thmn the calenfUr year cwa 
be kocepted. The primBry abject to be kept in view ig the prepsratioii of % 
statement or return which shall correctly set forth tbe net income taxable 
under the law. If this can be accoropliahed without the necessity of an 
inTentory, either &t the beginning or the close of the calendar year, aetnat 
inTentories are not necessary. If, however, a atatement, such as may be veri- 
fled by oath of the officers of the corporation, showing the net taxable income, 
oaimat be made without an inventory, then tbe same is ueceoBarily required. 

It is believed that corporations whose business is of snfHcient volume to 
produce a taxable income under this law would ordinarily keep each books as 
would enable them to arrive at a book inventory, or what might be termed the 
"equivalent" or an inventory for the period between the lat of January and 
tbe end of their fiscal years. Wbile the office is unable to set forth any rule 
in this connection for arriving at inventories or their equivalents, the corpora- 
tions will readily see the neeeaaity of resorting to tbe best means at their 
hands to show in their sworn returns their net taxable income. 

Under date of January 24, 1910 (T. J). 1588, see Appendix 
F.), the commlBsioner of internal revenue iasned a bulletin read- 
ing as follows, to wit : 

Sir. — Your letter dated the 19tb instant has been received, in which yon 
ask certain questions relative to making rstnms under the provisions of sec- 
tion 38, Act of August 6, 1909. You aUte: 

" In the first place, relative to a manufacturing company, in your para- 
graph 3 on page 8 of the laws and regulations, you say: ' Cost of goods manu- 
factured shall be ascertained by the addition of a charge to the account of the 
cost of goods as manufactured during the year of the siun in the inventory at 
the beginning of the year,' Does this mean that the cost must be ascertained 
from the price of tbe raw materialB and tbe amount of I^nr expended, irre- 
spective of overhead charges, or should overhead charges be included in the 
cost, and should the addition then be made to the total net worth of tbe eon- 
eem as shown by the inventory of tbe previous year and that subtracted from 
the net worth of the concern at the end of tbe year; or in what way is this 
section construed t " 

In reply you are advised that for the purpose of making a correct return 
in accordance with the provisions of section 38 of the Act of August S. IMS. 
it is necessary to follow closely the well-eBtablished commercial rules for 
keeping the accounts of the busioeas of manufacturers. In keeping such so- 
connte in a Bcientiflb manner it is well understood by all bookkeepers that if 
an inventory is taken on December 31, tbe end of the calendar year, the 
credits entered as balances in the several ledger accounts show the assets 
that such corporation has on hand, and hence the instructions in " Note A" 
at the bottom of the printed Form 637 stato that " the cost of the goods 
manufactured shall be ascertained by an addition of a charge (debit) to tbe 
account of the cost of the goods as manufactured during the year of the sum 
of the inventory at the bef^inning of tbe year." All credit balances above 
referred to are transferred to tbe debit side of such accoonta when the same 
at« reopened on commencing business in tbe first of the year, and the " addl- 
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tton of ft duirgc," ma noted tbove, b thus made to the several accotuta that 
an debited with the cost of goods manufactured during the fear. The credit 
to the account is then made at the close of the year when the inventorj is 
tikken. 

Capital Stock is held to include preferred and cfHumon stock. 
(T. R. March 29, 1910, No. 1606, see Appendix K.) 



Sec. 46. CoDteot of the Return.— The ntum shall Bet forth: 

(First] The total amount of the paidnp capital stock of such corporation, 
joint stock company or association, or insurance company, outstaoding at the 
ekwe of the year ; (leeond) the total amount of the bonded and other indebted- 
BCBs of such corporation, joint stock company, or aBsociation, or insuraooe 
company at the close of the year; (third) the groaa amount of the income of 
Bueh corporation, joint stock company or association or insurance company, 
received during such year from all sources, and if organised under the laws 
of a foreign country, the gross amount of its income received within the year 
from business transacted and capital invested within tbe United States and 
any of its territories, Alaska and tbe District of Columbia; alao, the amount 
received by such corporation, joint stock company or insurance company within 
the year by way of dividends npon stock of other corporations, joint stock 
companies or associations, or insurance companies, subject to tbe tax imposed 
by this section; (fourth) the total amount of all the ordinary and necessary 
expenses actually paid out of earnings in the maintenance and operation of 
Uie business and property of such corporation, joint stock company or sasu- 
ciation, or insurance eompauy within the year, stating separately all cl)Brge.i 
■uch as rentals or franchise payments required to be made as a condition to 
and continued use or possession of property, and if organized under the laws 
of a foreign country, the amount ho paid in the maintenance and operation of 
its business within the United States and its territories, Alaska, and the Dis- 
trict of Columbia; (flftb) the total amount of all losses actually sustained 
during the year and not compensated by insurance or otherwise, statint; 
separately any amounts allowed for depreciation of property, and in the case 
of insurance companies the sums other than dividends paid within the year 
on policy and annuity contracts and the net addition, if any, required by Ian 
to be made within tbe year to reserve funds; and in the case of corporation, 
joint stock company or association or insurance company organiied under the 
laws of a foreign country, all losses actually sustained by it during the year 
in business conducted by it witbin the United States or its territories, Alaska, 
and the District of Columbia, not compenaated by insurance or otherwise, stat- 
ing separately any amounts allowed for depreciation of property, and in the 
case of insurance companies the sums other than dividends paid within the 
year on policy and annuity contracts and tbe net addition, if any, required 
by law to be made within tbe year to reserve fund; (sixth) the amount of 
Interest actually paid within the year on its bonded or other indebtedness fo 
an amonnt of such bonded and other lndebti<dneHs nnt exceedint; tbe naid-up 
capital stod of such corporation, joint stock company or association, or 
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InHnranoB compray , oaUUnding at the cloBe of the ytu, «nd in the ease of a 
1>aiik, banking association or trust company, itating Mparatel; all intercat 
paid by it within the ;«sr on depoaits; or is case of a corporation, joint 
stocic eompany or aaiociation or insurance company organized under the lawa 
of » foreign coimtry, iutereet so paid on its bonded and Mber indebtednesa not 
exceeding the proportion of ita paid-up capital stock outstanding at the close 
of the year, which the gross amount of its income for the year from bnsinesb 
transacted and capital invested within the United States and any of ita 
territories, Alaska, and the District of Columbia, bears to the gross amount 
nf its income derived from all sources witbin and without the United States ; 
(serentb) the amount paid by it within the year for taxes imposed under the 
authority of tbo United States or any State or Territory of the United States, 
or any State or Territory thereof, and separately the amonnt so paid by it 
for taxes imposed by the government of any foreign country aa a condition 
to carrying on business therein; (eighth) the net income of such corporation,' 
joint stock company or oaaoeietion, or insurance company, after making the 
deductions in this section authorized. All such returns shall as received ba 
transmitted forthwith by the collector' to the Commissioner of Internal Beve- 
nne. (See Appendix A, par. 3, lines 24 to 96.) 

Id his bulletiD isaued Januar; 24, 1910 (T. D. 1588, see 
Appeodix F.), the commiaeioner of internal revenue made the 
following rules: 

1. That the return shall show tbe gross income (profit) received during the 
year, which ii reported in item 3 on form 637. 

2. All the neoessary expenscB in the maintenance and operation of tbe 
liusinesa and propertiee, which include labor, fuel, rentals, insurance, etc., 
shown in item 4. 

3. Losses sustained during the year and not compensated by insurance, or 
<itherw)se, including a reasonable allowance for depreciation, shown in item 
a and b. 

4. Interest on bonded or other indebtedness to an amount not exceeding tbe 
potd-up capital stodc, shown in item 6. 

B. All sums imposed for toiea during tbe year, shown in item T. 

6. All amounts received by it as dividends upon stock of other corporations, 
etc., subject to the tax imposed, as shown in item 8. 

To make a correct return it is necessary for the accountant to know: . 

I. The exact resources and liabilities of the corporation, both on January 1 
and December 31 of the year covered by tbe same. 

8. A full statement of the business transacted during the year. 

Fun amount of stock, as represented by the par value of the shares issued, 
to be regarded as the paid-np capital sto^, except when such stock is assess- 
able on account of deferred payments, in which case the amount actually 
paid on such shares will eonstitnte tbe actual paid-up capital stock of the 
mrporatlon. (T. R. Ko. 1606, March 29, 1910. see Appendix K.) 

Where an inventory or its equivalent was not taken at tbe close of the year 
1908, a supplemental statement nhowins such inventory approximalely mnat 
be sutonitted with the return on tbe re^lar form. Such supplemental state- 
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BMBt (lull be TeriAed under wth b; the tr«unrer ot prineipkl flnaneUl oS- 
«w mibmittiiig the aune. <T. D. No. 1S78, m« Appradix D.; T. E. Mareli 
29tli, 1910, No. 1606, see Appendix K.> 

Bookkeeping. — No partienlar ayetem of boolckeeptng or Meonntiug will be 
required by the department. However, the buaineu truuacted hy corpon- 
tioiii, Joint atock companie*, aaiocictiouB or inaurance companiea miut be so 
recorded that each and erery item ttterein let forth may be readily verified 
by an euuninatioo of the hooka and accountB, where lueh examination i» 
deemed neoeasary. <T. D. No. 167), Dec. 3, 1909, lee Appendix C.) 



Sec 46. The Return — By Whom Made. — The return muat 
be made in eaeh case by the " president, vice-president or other 
principal officer, and the treasurer or assistant treasurer of the 
corporation, joint stodc ctHnpaDj or association making the same." 
The i^rase " other principal ofBcer," as here need, undoubtedly 
means the executive head of the corporation, joint stock company 
or association making the return, whether the same be known as 
a president or vice-president, or by any other name. Jnat so long 
as the officer making the return is the executive head of the 
organization, that is sufficient. 

It should be noted that in every instance the return must be 
made by at least two officers, one of whom is the executive head 
of the company making the return, while the other has charge of 
its finances, and is therefore supposed to be conversant with its 
financial conditions. 

The following rules, relative to the retnm, were made by the 
commissioner of internal revenue, in his bulletin issued under 
date of March 29 (T. R. No. 1606, see Appendix K), to wit: 

C Where a corporation has gone into bankruptcy, returns in such eaae to 
b« made hy trustee in l>ankruptey. 

10. Poreign companiea liaving several branch office* in tbe United States 
should alio designate tlie proper officers to make the required return. 

33. Beturna should be signed and verified by two of the officers deaignatei) 
in the law. Signing of one peraon holding two aneh offices not permitted. 
Agents for foreign ateamahip companies may aign tbe required retuma, if so 
anUwriied l>y their companies. 

34. ttrtnma not required to have corporate seal affixed. 

S6. Returns flisd with deputy collector f^arded as liaving been filed with 



Sec 47. The Return — Where to Be Made.— In the prao> 
tical operati(Hi of the act some confusion has arisen in determin- 
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ing in what revenue disbict the retuma for the purpoee of com- 
plying with the tenne of the Federal Corporation Tax Act ehoold 
be made. The return must be made to the collector or deputy 
revenue collector within the district wherein is located the princi- 
pal place of the businees of the corporation, joint stock company or 
association making the return. (Act, section 3, lines 11-19.) 

Under the mling of the commissioner of internal reveaiue, the 
company's principal place of business is held to mean the principal 
office where the company keeps its books from which the required 
return is to be [a«pared, and in the place where the operating 
plant is located. (T. R. March 29, 1910, No. 1606, see Appendix 
K.) 

Sec 48. Verification of Return. — "Die return must be ac- 
companied in every instance by either the oath or the affirmation 
of both the executive head of the company making the return and 
that of its treasurer or assistant treasurer. The form of the 
verification, as prescribed by the commissioner of internal revenue, 
with the approval of the Secretary of the Treasury, ie as follows : 

STATE OF K, . 

CODFT* OF ( 

, president (vice-preBident) (here name aome execu- 
tive officer having executive powera) «Dd , Treaanrer (or 

asaiatuit treasurer) of the corporation (eompanf or 

aBBociation) whoae return of annual net income ia Kt forth above, being Mpa- 
ratel; duly sworn {or, of the officers are to affirm, the veriflcation ahonld read 
aa follows) (doth each aeverall; affirm) and each for himself and each de- 
poses and Bays, that the foregoing report of the aeveral items therein set forth, 
are, to hia best iinowledge and belief, and from auch information aa he has 
been able to obtain, true and correct in each and every particular; that tim 
amount of groas income therein set forth is the full amonnt of groea inoome 
without anj deductions whatsoever received from all sources by the said cor- 
poration during the year precedii^ and that the net income therein set forth 
is the full amount upon which the tax is proper t« be asaesBed. 

/■resident. 

Sworn and snbKribed to before me > 
this .. day of ,181 . f 

notary Puhlie. 
(NoUrisl Seal.) 
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Sec 49. Tax Returns from insuruice Companies. — Under 
the r^uUtions established bj autbori^ of the Federal Corpora- 
tioD Tax Law by the commiBsioner of iBtemal revenue, with the 
aiqtroval of the Secretary of the Treasury, all insurance com- 
panies must make a return in substaatiallj the following form : 
(See Appendix U.) 

Fork No. «34. 

To be filled in b; Internal Reveoua 
To be mied in by Collector. Bureui. 



ABseasment List .. 

Page Line 

..District of Date Received 18 



UNITED STATES INTERNAL REVENUE. 

Rcrcnn or AmnjAL Net Ikoohk. 

(Section 38. Act of Congreas, approved August 6, 1909.) 

Inturanee CompaiUet. 
or Smt InooMZ received during the year ending Dec«mber 31, 19.., 

hj , a corporation, the principal place of 

buinew of which ia located at , in the State of 

1. Total amount of paid-up itock outetanding at dote of year. 9 

2. Total amount of bonded or other indebtedness outstanding 

at close of year 

3. Gross income 

(The gross income shall consist of the total of the gross 
revenue derived from the operation and management of its 
business and properties, together wltb all amounts of 
Income, including dividends on stock of organisations to 
this special excise tax from other sources as shown by the 
entries on its books from January 1 t« December 31 of 
tbe year for which return is made.) 

DBDOcnons. 

4. Total amount of all the ordinary and neceuary expenses of 

maintenance and operation of the business and properties 

of the corporation 

(The dednetiona antboTuced shall Include all expense items 
under the various heads aelcnowledged as liabilities by 
the eorporatioD making the return and entered on its 
books from January 1 to December 31.) 
8. (a) Total amount of losses sustained January 

I to December 31 9 

(b) Total amount of depreciation January 1 

to December 31 
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(cj Total Amount other tbkii dividends pud 
within the jetr on policy and an- 
nuity oontractB t 

{d) Total ADioiuit of net addition required by 
law to be made within tbe year to re- 
serve fund 

ToUl 

(Tbe deductions autborized ehall include all expense items 
under the varicius heads acknowledged aa liabilitiea by 
the corporation mailing the return and entered on its 
booka from January I to December 31.) 
0. Total amount of interest January 1 to Deeember 31 on 
bonded indebtedness to an amount not to exceed amount 

of paid-up capital at close of year 

(SeeNoU to No. 6.) 
7- (a) Total taxes paid January 1 to December 
31, imposed under authority of the 
United SUtes or any State or Territory 

thereof $ 

(b) Foreign taxes paid 

ToUl (See Note to No. B) 

8. Amount received by way of dividends upon stock of other 
corpoTBtians, joint stock companies, associations and in- 
surance companies, subject to this tax 



Total Deduetions t 

9, Net Incomfl $ 

10. Specific deductions from net income allowed by law $5,000 00 



<Verification, as provided in section 46.) 

(This form, properly filled out and executed, must be in the hands of the 
collector of Internal revenue for tbe district in which is located tbe principal 
ofDoe of the corporation making the return on or before March 1.) 



Sec. SO. Tax Returns From Banks and Financial Institu- 
tions. ^ Under the regulations established by aittbori^ of tiie 
Federal Corporation Tax Law by the commissioner of internal 
revenue, with the approval of the Secretary of the Treamry, all 
banks and financial institutions must male a return in Bubstan- 
tially the following form. (See Appendix W.) 
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PoBu No. ess. 






To be filled in by Inteniat Bevenue 


To be fllM 


ID by Collector. 


Bure&u. 








ChM 




Page Line 






D»te Received 1». . . . 



UNITED STATES INTERNAL REVENUE. 

RBTUBn OF AnNDAL Net Income. 

(Section 38, Act of CoDgrees, approved August 5, 1909.) 

Banks and Other Finaacial InttittitionK, 

BRCBR of Net Ikcome received during tbe year ending December 31, 19.., 

by a corporation, the principal place of 

iHMineas of which is located at in the State of 

1. Total amount of paid-up Btock outstanding at cluse of year . 9 

2. Total amount of bonded or other indebtedneHH outitanding 

at close of year ~ . . 

3. Orou Income 

(Oroas income xhali conaist of tbe total amount of gross 

revenue derived from the operation and management of its 
bosineu and properties, together with all amounts of in- 
come, including dividends on stock of other corporations, 
joint stock companies and associations subject to this tax 
derived from all sources, as shown by the entries on its 
books from January I to December 31 of the year for 
which return is made.) 

Deductions. 

4. Total amount of all the ordinary and necessary expenses of 

maintenance and operation of tbe business and properties 

of tbe corporation « 

(The deductions authorized shall include all expense items 
under tbe various heads scknowledged as liabilities by 
tbe corporation making the return and entered as such on 
its books from January 1 to December 31 of the year for 
which return is made.) 
6. (a) Total amount of losses sustained January 

1 to December 31 t 

(b) Total amount of depreciation January 1 to 

Deoember 31 • 

(See Not« to No. 4.) 
& (a) Total amount of interest January 1 to 
December 31 on bonded or other in- 
debtedness to an amount not to exceed 
amonnt of paid-up capital at close of 
year (See Note to No. 4) 
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(b) Total smooDt of inter«at paid within tbe 

ye»r era depoBits 

ToUl (See Note to No. 4) 

7. (a) Total taxes paid Januaiy 1 to Deoember 

31, imposed luder autboiitj of the 
United States or an; St«t« or Terri- 
tory tbereof $ 

(b) FoTeigD taxes paid 

ToUlfl (See Note to No. 4) 

8. Amount received by way of dindends upon 

■tock of otlier corporationa, joint stock com- 
panies, aiaociationa and inanranoe companies 
subject to this t»i $ 

9. Net Income 

10. BpeeiOc deduction from net income allowed by Uw 



11. Amount on which tax at one per centum Is to be calculated 



(Verifleation as in section 48.) 

(This form, properly filled out and executed, must be in the hands of the 
collector of internal revenue for the district in which ia located the principal 
offlce of the corporation making the return on or before March 1.) 

Sec. 81. Tax Returns From Transportation Corporations. 

— Under the regulations establiBhed by authority of the Federal 
(Corporation Tax Law by the commissioner of internal revenue, 
with the approval of the Secretary of the Treasury, all transporta- 
tion companies must make a return in substantially the following 
form: (See Appendix X.) 

FoBH No. 636. 

To be filled in by Internal Bevenne 

Aaseasment List 19 

Class Page Une 

District of Date Received 19.... 

UNITED STATES INTERNAL REVENUE. 
^ RMmR or AnntTAL Net IncOMB. 

(Section 38, Act of Congress, approved August G, 1909.) 

Traiuporlation Corporationa. 

BBiVKir or Nr Irooue received during the year ending December 31, 19. ., 

by a corporation, the principal place of 

busineBs of which is located at .in tbe State of 

1. Total amount of paid-up stock outstanding at close of year. S 
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2. Total unount of bonded or other indebtedneu at cloM of 

ye" 

3. QroM income ^ 

(Grosa incotUB ahtll consist of gross revenue derived from 

the operation and manttgement o1 the buaineas and prop- 
ertj of the corpOTBtion making the return, together witt 
all amounta of income (including dividends leoeived on 
stock of other corporations, joint stock compajues and 
associations subject to thia tax) derived from all souroei 
aa shown hj the entries on its books from January 1 to 
December 31 of the year for which the return is made.) 

DntuonoRB. 
A. Total amount of all the ordinary and aeoessary ezpsnsM 
of maintenance and operation of the husineaa and prop- 

ertiea of the corporatioa ^ 

(The deductions authorized shall include alt expense items 
under the various heads scknoivledged as liabilitiee by 
the corporation making the return and entered as such on 
■ta books from January 1 to Deeember 31 of the year for 
which return is made.) 

6. (a) Total amount of losses sustained January 

I to December 31 « 

(b) Total amount of depreciation January 1 

to December 31 

Total (See Note to No. 4) 

8. Total amount of interest January 1 to December 31 on 

bonded indebtedness to an amount not to exceed the 
amount of paid-np capital at close of year (See Nota to 
No. 4.) 

7. (a) Total taxes paid January I to Deeember 

31 imposed under autborify of the 
United States or any Btata or Territory 

thereof t 

|b) Foreign taxes paid 

Total [Seo Note to No. 4.) 

9. Amount received by way of dividends upon stock of other 

corporations, joint stock companies, associations, and 

insurance companies subject to this tax 

Total deductions 9 

9. Net income 

iO. Specific deductions from net income atlowid by law $6,000 00 

II. Amount on which tax at one per centum is to be eatcnlated 

for assessment $ 

(Veriflcatiott aa in Section 48.) 

(This form, properly fliled out and executed, must be in the hands of the 
Colleetor of Internal Revenue for the District in which is located the prindpal 
office of the corporation making the return, on or before Harcb 1.) 
Jto. CoBP. Tax — 7 
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Sec. 52. Tax Returns From Manufacturing Corporations. 

^ Under the regulatioDs established b; authority of the Federal 
Corporations Tax Law b; the commissioner of internal revenue, 
with the approval of the Secretary of the Treasury, all manii' 
facturing corporations must make a return in substantially the 
following form: (See Appendix T.) 

FOBU No. 637. 

To be Filled in by Collector. 

Liat No AnKMmeiit I 

CUm Page 

Diatrict of Date Receive 



UNITED STATES INTERNAL REVEflUE. 

RcToan OF AHtiOAi. Nrr Ihcoib. 

(Section 38, Act of CongTeaa approved August S. IBOO.) 

Uantifacturing Corporatioti*. 

RrruBir of Net Inooue received during the year ending December 31, 19.. 

by " ■ 

buainera of which ia located at 

1. Total amonnt of paid-up stock outataDdii^ at cloee of ;ear. 

2. Total amount of bonded or other indebtedneu outatanding 

at close of year 

3. Groaa income 

(The grosa income received during tbe year frMU all aourcea 

aha)l in the case of a manufacturing corporation conaiat of 
the total amount ascertained through an accounting that 
•hows the difference between the price received for the 
goods BB sold BJid the cost of auch gooda aa manufactured. 
The coat of goods manufactured ahall be ascertained by an 
addition of a charge to the account of the coat of gooda 
as manufactured during tbe year of tbe sum of the inven- 
tory at the end of the year. To thia amount should be 
added items of Income received during tbe year from other 
sonrcea, including dividends received on atock of other cor- 
porations, joint atock companies, and aaaociations subject 
to this tax. In the determination of the cost of gooda 
maoafactured and sold as above such co«t shall compre- 
hend all cbarfies for maintenance and operation of manu- 
facturing plant, but shall not embrace allowancea for de- 
preciation or losses, which items ahalt be taken account of 
under the proper beading above as a deduction.) 
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4. ToUl UDount of all tb« ordinary and necetury eipmata ol 
maiiiteiunM Mid operation of the busineH kod propertieB 

ol the corporation 

(The deductions authorized ehall include all expeoM items 
under the various heads acknowledged as liabilities by 
the corporation making the return and entered u sneb on 
ita books from January 1 to December 31 of the year for 
which return is made.) 
6. (a) Total amount of losses sustained January 

I to December 31 I 

(b) Total amount of depredation January I 

to December 31 

Total (See Note to No. 4) 

8. Total amount of intemt January 1 to December 31 on 
bonded and other indebtedness to an amount not to exceed 
amount of paid-up capital at close of year (Bee Note to 

No. 4) 

7- (o) Total taxes paid January 1 to December 
31, imposed under authority of the 
United States or any State or Territory 

thereof 9 

(6) Foreign taxes paid 

Total (See Note to No. 4) 

8. Amount received by way of dividends upon stock of other 
corporations, joint stock companies, associations, and Jn- 
■uranoe eompauiea subject to this tax 

Total Deductions 9 

fl. Net income 

10. Speciflc deduction from net income allowed by law tfi, ODO 00 

1 1. Amount on which tax at one per centum is to be calculated 

(VeriBcation as in section 48.) 

(This form, properly tilled out and executed, must be in the hands of the 
Collector of Internal Revenue for the District in which is located the principal 
office of the eorporation making the return, on or before March 1.) 



Sec. 58. Tax Returns From Mercantile Corporations. — 

Under the regulations establisbed hy authority of the Federal 
Corporation Tax Law by the commisBioner of internal revenue, 
with the approval of the Secretary of the Treasifry, all mercantile 
corporations must make a return in snhetantially the following; 
form : (See Appendix Z.) 
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FWH No. 63B. 



To be Filled in by Interaal ReTennfr 

Afaeaament Liat 19 

P»gB Line 

Date It«oeiTei), 1ft 



UNITED STATES INTERNAL REVENUE. 

Betdbk of Arhuai. Net Ikcoub. 

(S«ctioii 31, Act of CongrcM, approved August S, 1909.) 

Mereatitile Corporatiotu. 

(CorporatioDB whose pTiocipaJ busineBB is buying and aelling.) 

RnrjBn or Net Income received during the year ending December 31, 19.. 



bminess of wbicb is located at 

1. Total amount of paid-up stock outstandiug at close of year. 

2. Total amount of bonded or other indebtedneas outstanding 

at close of year 

3. Gross Income 

(The gross amount of iDoome received during the year from 

all sources shall iu the case of a mercantile corporation 
consist of the total amount ascertained through inventory 
or its equivalent, which shows the difference between the 
price received for goods sold and the coat of goods pur- 
chased during the year, with an addition of a charge to the 
account of the sum of the inventory at the end of the 
year. To this amnunt should be added all items of income 
received during the year from other sources, including 
dividends received on stock of other corporations, joint 
stock companies and associations, subject to thia tax. In 
determining this amount no account shall be taken of al- 
lowances for depreciation or losses, which items shall be 
taken account of under the proper heading above as a de- 
duction.) 

DmuCTioNB. 

4. Total amount of all the ordinary and necessary expenses of 

maintenance and operation of the business and proper- 
ties of the corporation 

(The deductions authorised ahall include all expense items 
under the various heads acknowledged as liabilities by the 
corporation making the return and entered as such on ita 
books from January I to Dacember 31 of the year for 
which return is made.) 
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(b) Total unount of depreciation January 1 

to December 31 

Total (See Note to No. 4) 

tt. Total amount of intereit Jtmuary 1 to December 31 on 
bonded and other indebtedneN to an amount not to ex- 
ceed amouDt of paid-np capital at close of year (Bee 

Note to No. i), 

7. (a) Total taxes paid January 1 to December 
31, imposed under authority of the 
United States or any State or Territory 

thereof ( 

(b) Foreign taxes paid 

Total (See NoU to No. 4) 

S> Amount received by way of dividends upon stock of other 
corporations, joint stock companies, associations and in- 
surance companiee subject to tbis tax 



Total Deductions $.. 

9, Net Income 



10. Specific deduction from net income allowed by law tS.OOO 00 

11, Amount on which tax at one per centum is to be calculated 

for assessment 

(Verification as in section 46.) 

(This form, properly filled out and executed, must be in the bonds of the 
collector of internal revenue (or the district in which is located the principal 
otBce of the corporation making the retnrn on or before March 1.) 



Sec. 54. Tax Returns From Miscellaneous Corporations 

Under the regulations eatabliahed by authority of the Federal Cor- 
poration Tax Law, by the commissioner of internal revenue, witli 
the approval of the Secretary of the Treaaury, all miscellaneous 
corporationB must make a return in subetantially the followin;; 
form: (See Appendix AA.) 

Fdrh No. 638. 

To be lilled in by Internal Revenue 
Ta be Filled in by Collector. Bnrean. 

Uat No Assessment List ID. . .. 

Class Page Line 

District of Date Receired and filed 19.... 
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UNITED STATES INTERNAL REVENUE. 

Retubn or AitHUAi. Net Ikcohe. 

(SectioD 38, Act of Caagrem approved August 5. 1909.) 

MitceUaneoiu Corporationt. 

RSTDBH OF Nft INCOUE received during tbe year ending December 31, IB.., 

bj , a corporation, the principftl pUoe of 

busioesi of which is located at in the State of 

1. Total amount of paid-up stock outatanding at close of jear. $ 

2. Total amouDt of bonded or other indebtedness outstanding at 

close of year 

3. Gross Income 

(GroBB Income shall consist of the total of the gross reve- 
nne derived from the operation and management of it« 
business and properties, together with all amounts of in- 
come from other souroea, including dividends on stock 
of other organizations subject to this special excise tax 
received, as shown by entries upon its books from Janu- 
ary 1 to December 31 of the year for which return is 
made.) 



Dmucnons. 

4. Total amount of all the ordinary and necessary expenses of 

maintenance and operation of the business and properties 

of the corporation 

(The deductions authorized shall include all expense items 
under the various heads acknowledged as liabilities by the 
corporation making the return and entered as such on its 
books from January 1 to December 31 of the year for 
which return is made.) 

5. (a) Total amount of loss sustained January 

1 to December 31 « 

(b) Total amount of depreciation January I 

to December 31 

Total <8ee Note to No. 4) 

6. Total amount of interest January 1 to December 31 on 

bonded indebtedness to an amount not to exceed the 

amount of paid-up capital at close of year 

(See Note to No. 4.) 

7. <a) Total taxes paid January 1 to December 

ber 31, imposed under authority of the 
United States or any SUte or Territory 
thereof $..../ 

ft) Foreign taxes paid 

Total (See Note to No. 4) 
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S. AmoODt received by way of dividends upon itock if oUwr 
oarporstiona, joint atock companieE, associatioiiB md in- 
surance coropantea aiibject to thia tax 

Total Deductions 9 

9. Net Income 

10. Specific deduction from net income allowed by law $5,000 00 

11. Amount on which tax at one per centum is to be calcu- 

lated 

(Verification as in section 48.) 

<Thia fonu, properly Slled out and executed, must be in the handa of the 
collector of internal revenue for tbe district in which is located the priiwipal 
offioe of the corporation making the return on or before March I.) ' 
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FUNDAMENTAL BASIS OF THE FEDERAL CORPORATION ACT. 

Sec. 86. What Is the Fundamental Basis of the Federal 
Corporation Tax. — The fundamental and controlling principle 
to be observed in the practical operation of the federal corpora- 
tion tax is that wbicb treats the whole act as embodying an excise 
tax, the amount of which is measured by the income of the cor- 
poration, company or associatioQ subject to its terms. 

In the words of the United States Supreme Court in Flint r. 
Stone Tracey & Company, 220 TJ. S. 107, " it is apparent that 
the tax is imposed not upon the franchises of the corporation, 
irrespective of their use in business, nor upon the property of the 
corporation, but upon the doing of corporate or insurance business 
with respect to the carrying on thereof in a sum equivalent to 1 
per centum upon the entire net income over and above $5,000 
received from all sources during the year; that is, when imposed 
in this manner it is a tax upon the doing of business with the 
advantages which inhere to the peculiarities of corporate or joint 
stock organizations of the character described. As the latter 
organizations share many benefits of corporate organization, it 
may be described generally as a tax upon the doing of business in 
a corporate capacity." 

Bearing this in mind, it next becomes proper to determine how 
the taxable income of such corporations, companies or associations 
is to be calculated. Before doing this it will be proper to lay a 
firm foundation for what is to follow, by defining the terms em- 
ployed in the act, in pointing out the successive steps to be fol- 
lowed in order to ascertain the " net inccme " upon which the tax 
itself is levied. 

First, let us obtain a legal definition of the term " income " as 
used in the act under discuasion. 
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Sec 56. Definition of Income. — The Federal Corporation 
Tax Law (paragraph '2, lines 1 to 2!^) provider that the net inconiu 
upon which the excise tax itself is measured, shall be ascertained 
b; making certain deductions (as enumerated in the act) from the 
groes amount of the income of the corporation, joint stock com- 
pany or association, or insurance company against which the tax 
is assessed as the same may have been received within the tax year 
(January 1 to December 31), from all sources. 

It will be seen that it is a matter of primary importance to 
obtain at the start an accurate and comprehensive definition of 
the word " income " as used in the act. 

Income is the revenue received by the company from any 
source which originates through investment of its funds, or the 
utilization and exploitation of its capital in carrying on the par- 
ticular business for which such company was organized or formed. 
The fair test to be employed in any ease in determining whether 
certain funds received by the company are to be treated as income, 
within the meaning of the act is to ascertain whether such funds 
proceed from the investment or utilization of the capital of the 
company from whatsoever source derived. 

Sec 57. Meaning of the Phrase " Income Received " In 

Paragraph 8 of the Act. — There is no particular significance in 
the use of the word '' received " as foun<l therein. It simply 
serves to distinguish moneys which are <lne the company but noi 
collected, from those which have been actually paid in. The 
regulations of the treasury department (No. 31, T. D. 1571, De- 
cember 3, 1909, see Appendix C.) present certain definitions and 
rules for determining the gross income of the various classes of 
corporations. These briefly stated are as follows : 

lA. Banks and other fluancial inatitutions. — Gruas income consjsta nt 
the grora revenue derived from the operation and raanagement of tbe busineet 
and property of the corporation making tbe return, together with all amounts 
of income (including dividends received on stock of other corporatione, suh- 
ject to this tax) derived from all other sonrces, as shown by tbe entries nn 
its books from January 1 to December 31 of the year for which return is 

IB. Insuraiiee eomfianies. — Gross income consists of the gross revenue 
derivad from tbe operation and management of the husiness and property of 
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tbe oorporation making the return, together witli all amounts of inoome (in- 
eluding dividends received nn atodc of other corporations, joint-etock cam- 
pan iea, associations and inau ranee companies subject to this tax) derived 
from all otber sources, ns shown by the entries on its books from January 1 
to December 31 of tbe year for which return is made. 

2. Transportation companies. — Gross income consists of tbe gross revenDo 
derived from the operation and management of the business and property of 
the corporation making the return, together with all amounts of income (in- 
cluding dividends receivpd on stock of other corporations, joint stock com- 
pHniea, associations and insurance companies subject to this tax} derived from 
all other sources, as shown by the entries on its books from January 1 to 
l>ecember 3] of the year for which return is made. 

3. Manufacturing companies. — Gross income received during the year 
[rum all sources will consist of the total amount, ascertained through an •«• 
counting, that shows the difference between the price received for the goods 
as sold and the cost of such goods as manufactured. Tbe cost of goods manu- 
factured sh&ll be ascertained by an addition of a charge to tbe account of the 
cost of goods as manufactured during tbe year of the sun of the inventory 
at beginning of the year and a credit to tbe account of the sum of the inventory 
at beginning of the year and a credit to the account of tbe sum of the in- 
ventory at tbe end of the year. To this amount should be added all Items of 
income received during the year from other sources, including dividends re 
ceived on stock of other corporations, joint stock companies, associations and 
insurance companies subject to this tax. In the determination of tbe coat of 
goods manufactured and sold as above, such cost shall comprehend all charges 
for maintenance and operation of manufacturing plant, but shall not embrace 
allowances for depreciation of property, nor for losses sustaioed which aro 
lo be taken account of in ascertaining tbe net income subject to tut undor 
th« proper beading in the authorised deductions. 

4. Mercantile companies. — Gross amount of income received during th^ 
year from all sources consists of the total amount ascertained through in 
ventory, or its equivalent, which shows the difference between the price re- 
cived for goods sold and the costs of goods purchased during the year, with 
ill) Addition of a charge to the account of the sum of the inventory at be- 
ginning of the year and a credit to the account of the sum of the inventory 
at the end of the year. To this amount should be added all items of income 
received during the year from other sources, inclusive of dividends received 
on stock of other corporations, joint stock companies, associations and insor- 
unce companies subject to this tax. In determining this amount no account 
iihall be taken of allowancM-s for depreciation of property, nor for lossec sus- 
tained, which are to be taken account of in ascertaining the net income, tub 
ject to tax under tbe proper heading in the authorized deductions. 

a. Miscellaneous. — dross income consists of the gross revenue derived 
from the operation and management of the business and property of the cor- 
poration making tbe return, together with all amounts of income (iuclndlDg 
ilividends received on stock of other corporations, joint stodc companies, aMO- 
ciations and insurance companies subject to this tax) derived from all otber 
sources as shown hv the entries on the books from Junury I to December 31 
of the year for which return is made. 
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It will be noted from these definitions that grata income is practically the 
Ante as gross proflts, the only difference being ttut gross tacume is morr 
inclifsive, embracing as it does not only gross profits of the corporation, joint 
sloek company and association itself, but also all amounts of income received 
from other sources. It is immaterial whether any item of gross income is 
evidenced by cash receipts during the year or in such other manner as to 
entitle it U> proper entry on the books of the corporation from January 1 to 
Ueeember 31 of the year for which return is made. 

Sec. 68. Meaning of the Phrase " Front All Sources " Found 
in Paragraph S of the Act. — The purpose of adding the words 
" from all sources " to the term " gross income " ia to include 
therein not onl^- such income as is derived from the ordinary and 
routine husiness of the company, but serves to include therein the 
income derived from investments, sale of capital assets and income 
received from property which in itself would be exempt from 
federal taxation. 

On this general subject the United States Supreme Court in 
Flint V. Stone Tracey & Company, 220 U. S. 107, spoke as fol- 
lows: 

This tax, it is expressly stated, is to be equivalent to 1 per centum of 
the entire net income over and above 95,000 received from all sources during 
the year. This is the measure of the tax explicitly adopted by the statute. 
The income is not limited to such as is received from property used in the 
business, strictly speaking, but is expressly declared to be upon the entire 
net income above $5,000 from all sources, excluding the amounts received as 
drvidends on stoclc in other corporations, joint stock companies, or associa 
tions, or insurance companies also subject to the tax. In other words, the 
tax is imposed upon the doing of business of the character described, and the 
measure of the tax is to Ik the income, with the deduction stated, received 
not only from property used in business, but from every source. This view 
of the measure of the tax is strengthened when we note that as to organiza- 
tions under the laws of foreign countries the amount of net income over and 
above t6,000 includes that received from business transacted and capital 
invested in the United States, the Territories, Alaska and the District of 
Columbia. 

It is further strengthened when the subsequent sections are considered as 
to deductions in ascertaining net income and requiring returns from those 
BUbjeet to the deductions from the gross amount of income received within the 
year "from all sources;" and the return to be made to the collector of 
internal revenue under the third section is required to show the gross amount 
nf the Income received during the year "from all sources." The evident pur- 
pose is to secure a return of the entire income, with certain allowances, and 
deductions, which do not sugirest a restriction to income derived from property 
actively engaged in the business. This interpretation of tbe act, as resUng 
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upon tbe doing buaineia, is suBtained by the reasoning in SpreekeU Sugar 
Kefiaing Co. v. McClain, IB2 U. S. 3ST, id which a special tax measured by 
tbe gross receipts of tbe business of refiniog oil and sugar was sustained as 
an excise in respect to the carrying on or doing of such business. 



Sec 69. Classification of the Elements Which Qo to Malce 
Up the QroBs Income of Corporations and Companies Subject 
to the Tax. — A general guide for determining the elements 
whicli go to make up the gross income of companies subject to tbe 
federal corporation tax can be found within that indicated upon 
the printed forme for return of annual net income prepared by 
the commissioner of internal revenue (see Appendix, forms TJ-Z), 
to wit: 

The gross income shall consist of the total of the gross revenue derived from 
the operation and mnuagenient of the company's business and properties, 
together with all amounts of income, including dividends on stock of other 
corporations, joint stock companies and associations subject to tbe tax. 
derived from a1) sources as shown by the entries on the company's books from 
January Ist to December 31st of the year for which the return is made." 

A far better guide, however, is found in tbe bulletin of tbe 
commissioner of internal revenue under date of December 3, 1909 
{T. R. 1571, see Appendix C), which reads as follows: 

The fallowing deflnitions and rules are given for determining the gross 
income of the various claues of corporations : 

lA. Banks and other financial institutions. — Gross incume consists of tbe 
gross revenue derived from the operation and management of the business and 
property of the corporation making the return, together with all amounts of 
income (including dividends received on stock of other corporations, joint 
stock compsnies, associations and insurance companies subject to this tail 
derived from all other sources, as shown by the entries on its books from 
January 1 to December 31 of the year for which return is made. 

IB. Insurance companies. — Same as lA above. 

2. Transportation companies. -~ Same as lA above. 

3. Manufacturing companies. — Gross income received during the yaar 
from all sources will consist of the total amount, ascertained through an ae* 
counting, that shows the difference between the price received for tbe goad« 
as sold and the cost of such goods as manufactured. The cost of goods manu- 
factured shall be aaeeriained by an addition of a charge to the account of the 
cost of the goods as manufactured during the year of the sum of the inventory 
at beginning of the year and a credit to the account of the sum of tbe 
inventory at the end of the year. To this amount should be added all itons 
of iiwome received during the year from other sources, including dividends 
received on stock of other corporationa, joint stock companies, associations anit 
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iDiarsnce compaDies subject to thia tax. In the ii«teiiiiit)«tion of tbe coet 
<j( goods muiutactured and sold as above such coBt shall comprehend all 
charges for maint«iiaiice tmd operation of manufactnring plaat, but shall not 
embraco allowances for depreciation of property nor for losses sustained 
which are to be taken account of in ascertaining tbe n«t income subject to tax 
under the proper heading in the authorized deductions. 

^. Mercantile companies. — Gross amount of iikcome received during the 
year from all sources consigta of the total amount ascertained through in- 
ventorj, or its equivalent, which shows the difTcTenee between the price t«* 
oeived for goodi sold and the cost of goods purebased during the year, with 
an addition of a charge to the account of the sum of the Inventory at beginning 
of the year. To this amount should be added all items of income received 
during the year from other sources, inclusive of dividends received on stock 
of other corporations, joint stock companies, associations and insurance com- 
panies aubjeet to this tax. In detenninlng this amount no account shall be 
taken of allowanoee for depreciation of property, nor for losses sustained, 
which are to be taken account of in ascertaining the net income subject to tax 
under tbe proper beading in the authoriEed deductions. 

0. Miscellaneous. — Gross income oonsists of tbe gross revenue derived from 
tbe operation and management of the business snd property of tbe operation 
and management of the buainess and property of the corporation making the 
return, bother with all amounts of income (including dividends received on 
stock of other corporations, joint stock companies, associations and insuranoe 
companies subject to this tax) derived from all other sources as shown by 
the entries on the books from January 1 to December 31 of the year tor which 
return is made. 

It will be noted from these definitions that gross income is practically the 
same as gross proflto, the only difference being that gross income is more 
inclusive, embracing as it does not only gross profits of tbe corporation, joint 
stock company and association itself, but also all amounts of income received 
from other sources. It is immaterial whether any )t«m of gross income la 
evidenced by cash receipts during the year or in sncb other manner as to 
entitle It to proper entry on the books of the corporation from January 1 to 
December 31 of the year in which return is made. 



Sec. 60. Income From Business. — B; " income from busi- 
ness " is to be understood all moneys received from the carryinf; 
on of the particular husinesB for which the company subject to the 
tax was incorporated or o^nized. In this connection attention is 
called to the treasury department regulations (T. D. 1688) under 
date of Jannary 24, 1910, see Appendix F.). ITnder the regula- 
tion here referred to the commissioner of internal revenne speaks 
as follows: 

Sn. — Your letter dated tbe 19th instant has been reoetved, in which you 
aafc certain questions relative to making returns under tbe provisions of see- 
tion 38, Act of August 6, 1909. YousUtei 



)vGoo'^lc 



110 Federal Corpohation Tax Law. 

In the first place, relative to a manufacturing company, in your paragraph 
3 on page 8 of the laws and regulationa, you aay: " Coat of good* manufac- 
tured shall be aacertained by the addition of a charge to the account of the 
coat of goods as manufactured during the year of the sum in tbe inventory 
at tbe beginning of the year, and a credit to th« account of the nun in th« 
inventory at tbe end of the year." Doea this mean that the coat must be 
ascertained from tbe price of the raw materials and the amount of labor 
expended, irrespective of overhead charges, or ahould overhead charges ba 
included in the cost, and should the addition then be made to tbe total net 
worth of tbe concern as shown by the inventory of the previous year and that 
subtracted from the net worth of the coneem at the end of the year; or in 
what way is this section construed I " 

In reply, you are advised that for tbe purpose of making a correct return 
in accordance with the provieions of section 3 of the Act of August S. 190S, It 
is neceasary to follow closely tbe well-established commercial rules for keep- 
ing the accounts of the business of manufacturers. In keeping such acconnta 
in a BcieDtific manner it is well understood by all bookkeepers that if an in- 
ventory is taken on December 31, tbe end of the calendar year, tbe credits 
entered as balances in the several ledger accounts show the assets that such 
corporation has on hand, and hence the instructions in " Note A," at the 
bottom of the printed Form 637 state that " the cost of the goods manufac- 
tured shall be ascertained by an addition of a charge (debit) to fbe account 
of the goods as manufactured during the year of the sum of the inventory at 
the beginning of tbe year." Alt credit balances above referred to are trans- 
ferred to the debit side of such accouota when tbe same are reopened on com- 
mencing business on the first of tbe year, and the" addition of a charge," aa 
noted above, is thus made to tbe several accounts that are debited with the 
cost of goods manufactured during the year. The credit to the account is 
then made at the close of the year when the inventor; is taken. 

The provisions of the law require: 

1. That the return shall show the gross income (profit) received during tb» 
y«ar, which is reported in item 3 on Form 037) . 

2. All the necessary expenses in tbe maintenance and operation of the hnsi- 
ness and properties, which include labor, fuel, rentals, insurance, etc, shown 

3. Losses sustained during the year and not compensated by insurance or 
otherwise, including a reasonable allowance for depreciation, shown in item 
SA and B. 

4. Interest on bonded or other indebtedness to an amount not exceeding 
the paid-up capital stock shown in item 6. 

5. All sums imposed for taxes during the year, shown in item 7. 

6. All amounts received by it as dividends upon stock of other corporations, 
etc., subject to the tax imposed, as shown in item 8. 

To make a correct return ft Is necessary for tbe accountant to know: 

1. The exact resources and liabilities of tbe corporation, both on January I 
and December 31 of the year covered by tbe same. 

2. A full statement of the business transacted durii^ tbe year. For ex- 
ample: If a manufacturing corporation has on hand at the beginning of tbe 
year as resources, raw materials, in process, finished prodnet, cash, bills re- 
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wiTable, accounU receivable, etc., making up thr total asMts of the eam- 
pany, a busineu transaction that retulta in escbanging the«e aweta, or any 
part of tbem, for anything ol equal value, doea not produoe income. 

Raw materiaU, being of the capital auetg of tbe compaay, aie changed in 
ftirm by the addition of different itema of ezpenae to produce another form 
ol asset, the flnisbed product, and bence the method of making up tbe return 
as follows: Tbe gross income from tbe manufacturing business reported in 
item 3 consists of tbe difference between the cost of tbe assets as material 
and the selling price of the assets as Anisbed product. Tbe aelling price of tbe 
Bnisbed product is aaeertained as follows: Tbe cost of the raw material pins 
all expenses shown in items 4, S, 6 and 7, plus per cent, of profit, and while 
all these items of expense are as sureljr a part of tbe finished product aa is 
tbe value of the raw material, yet as eucb items are expenses, and no assets, 
they are segregated and reported as deductions in it«ms 4, B, 6 and 7, in oriler 
to assist the government officer in his comparison and verification of tbe ac- 
curacy ol the return. 

In making up tbe gross income to be reported in item 3 the cost of the 
goods manufactured shall be ascertained by the addition of a charge to the 
account of the cost of the goods as manufactured during the year of tbe sum 
of tbe inventory at the beginning of the year and a credit to the account of 
tbe sum of the inventory at the end of the year. To this amount ahould be 
added all items of income received during the year from other sources, in- 
cluding dividends received on stock of other corporations subject to this tax. 

In making the inventory on Deeember 31 of each year the appreciation or 
depreciation in the value of tbe raw material on hand should be ascertained, 
as well as that of tbe finished product, and this loss or gain, as tbe case may 
be, is included in the account of the closing calendar year. These articlen, 
tbe raw material, material in process of manufacture, and tbe finished product, 
constitute at the beginning of tbe year succeeding the inventory the capital 
aaseta of tbe company, and hence under the rule in paragraph 2, page B, of 
Regulation 31, any increase or decrease in value accruing at a time prior to 
January 1 of the calendar year for wblch return is made cannot be taken 
as a part of the grou income for that year, but, as noted above, such increase 
or decrease in value should be included in tbe account of tbe prior calendar 
year. 

The rules, as hereinbefore stated, relative to manufacturing corporations, 
alao apply to mercantile corporations, and it is not at all material in making 
a return for tbe year IS09, if, as you state, the goods were purchased prior to 
that time. On January 1, ID09, the goods referred to constitute capital as- 
sets at tbe invoiced value, and only the profits on the same, if sold durinr 
the year, are taken as gross income, or if not all sold during the year, grosi 
income is found by an addition to the credit side of the account of tbe sum 
of tbe inventory at the close of the year. 

When a book account is shown to be worth less than its face value, and 
the loss is evidenced by an entry on Uie debit side of the loss and gain 
account in tbe books of the corporation, thereby decreasing the gross profit 
during the year, the amount of such loen is a proper deduction in item 5 of 

The making of an accurate return in accordance with the law and the 



jvGoo'^Fc 



112 FbdebjU. Cospokatioit Tax Law. 

r«gulatioiu sbonM present no difficulties to an expert bookkeeper and accoimt- 
•nt wbo 1ms made a careful atitdj of tbe subject. 

SecpectfuIIy, 

PdiAi. B. Cabxii, 

CommMSMXier. 

The oommisaioner of intemal revenue has takes the position 
(Internal Bevenue K«gatiiti(Hi8, December 31, 1909, artide 2, 
sec. 6) that it is immaterial whether an item of gross income is 
evidenced b; cash receipts during the year, or in such other 
manner as to entitle it to proper entry on the books of the cor- 
poraticn from January 1 to December 31 of the year in which the 
return is made. 

Sec. 61. Income From Investment. — Under the instructitHis 
issued by the commissioner of intemal revenue (see forms, return 
of annual net income, Appendix Koa. U-Z) the income received 
by. a company from investment of its capital outside of the im- 
mediate operation of its buBiness must be included in the term 
" gross income." 

Stock isBned in payment of property purchased represents a 
capital investment. (Treasury Regulations, T. D. 1606, March 
29, 1910, see Appendix K.) 



Sec. 68. Income From Capital Invested In Personal Prop- 
erty. — Hoyalties on patent rights should properly be reported as 
income derived from capital invested in personal properf. (T. 
D. Mardi 29, 1910, No. 1606, see Appendix K.) 



Sec. 63. Income From Real Estate. — luomne from capital 
invested in real estate and not employed directly in die operations 
of the company, should be included in making up the amount of 
gross income of any company subject to the tax. Profits realized 
on sale of real estate during the year, as well as increase in the 
value of unsold property, should be included in making up the 
amount of the gross income. (T. D. March 29, 1910, No. 1606, 
see Appendix K.) 

Receipts during the year from lands sold on tbe installment 
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plan should be included in making up the groes income in that 
particular year. (T. R Match 29, 1910, No. 1606, see Aiq>endis 
K.) 

Mortgaged real estate should be inventoried at ita full vahie 
and the amount of mortgage reported as indebtednees. 

Sec 64. Income From Sale of Capital Asseta. — With re- 
spect to the sale of capital assets, the commisaioner of internal 
revenue has issued the following bulletin: (T, R. 1571, Decem- 
ber 3, 1909, see Appendix C.) 

In Bscertainiiig iDCome derived from tbe sale of capital s«Mt«, if the »■• 
aets w«re acquired Bubsequeiit to January 1, 1909, the diSerenoe between Uie 
gelliag price and the buying price shall conetitute an item of groaa income 
to be added to or anbtracted from gross inconie according to whether the sell- 
ing price woa greater or less than the buying price. If the capital assets 
were acquired prior to January I, 100&, the amount of increment or deprocia- 
tiou representing the difference between the selling and buying price is to be 
adjusted so as to fairly determine the proportion of the loss or gain arising 
aubsequent to January 1, 1909, and which proportion shall be deduct«d from 
or added to the gross income for the year in which the sale was made. But 
for the purpose of determining the selling price, as provided in this section, 
there shall be added to tlie price actually realized on sale any amount which 
has already been set aside and deducted from gross income by way of depre- 
ciation as defined in article 4 and has not been paid out in making good Booh 
depreciation on the property sold. 

Where a corporation is engaged in carrying on mor« than one class of busi- 
ness, gross income derived from the different classes of business shall be at- 
certaiaed according to the definitions abo<*e applicable thereto. 

The receipts from sales of patent rights should be included in 
making up a statement of gross income. (T. E. March 29, 1910, 
No. 1606, see Appendix K.) 

Sec 6S. Income From Property Constitutionally Exempt 
From Federal Taxation. — On January 18, 1910, the commis- 
sioner of internal revenue issued the following bulletin : (T. D. 
1583, see Appendix £.) 

In view of the fact that the tax imposed by section 38 of the Act of August 
5, ItM, is not upon the property or income of oorporations, joint stock com- 
panies, etc., but is a special excise tax to be measured by the annual net 
ineonn of aoch corporations, etc, it is held, conformably to the opinion of the 
honorable Attorney -Genera I, to whom the question has been Buhmttted. 
Fh>- Cobp. Tax — 8 
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That in cimputing the amouilt of the groM income 'Kirporstkiiu owning 
United Stfttes bonds should include the interest received thereon, ud that 
auch interest ahould not be deducted from the grose income for the parpOM of 
aacertaining the net income, which serves as a basis for computing tlie amonnt 
of taxea to be paid. 

Tbe opinion of the Attorney-General here referred to was given 
under date of JanuarylS, 1910, and reada as follows: 

SIB- — [ have tbe honor to acknowledge receipt of jour communication of 
December 23, 1009, in which you request my opinion as to whether or not 
under section 3^ of the Act of August 5, ISOS (30 Stat. 112), corporations 
subject to the tax provided for therein should include in the returns required 
to be made, as a part of their gross income, the interest on United States 
bonds held by them, and in reply thereto will say; 

By section 38 of said Act it is provided: First, that the corporations 
specified therein " shall be subject to pay annually a special excise tax with 
respect to the carrying on or doing business by such corporation . . . 
equivalent to 1 per centum upon tbe entire net income over and above five 
thousand dollars received by it from all sources during such year, exclusive 
of amounts received by it as dividends upin stock of other corporations," etc.; 
second, that the net income of a corporation shall be ascertained by deducting 
from the groits amount of the income: (First) The expenses described; (sec- 
ond) losses described; (third) iritprest paid on its indebtedness, not exceed- 
ing the paid-up capital, and in case of banking and trust companies, interest 
paid on deposits; (fourth) all sums paid within the year for taxes; and (flfth) 
amounts received within tbe year as dividends upon tlje Ktock of other oor- 
porations subject to the tax impi,Bed ; and third, that there shall be deducted 
from tbe net income <>f such corporation, ascertained as provided, tbe sun of 
five thousand dollars, and the tax shall be computed upon tbe remainder of 
said net income. 

Tbe tax here imposed is not a tax upon tbe property of the corporation, but 
is specifically designated as " a special excise tax with respect to the eaTTTti^ 
on or doing business by such corporation." That is, it is in the nature of a 
tax imposed upon the privilege of carrying on the business; and Um net in- 
come, ascertained as is described, was adopted by (Congress only as a basis for 
computing what the amount of the assessment should be. 

In the passage of this act. Congress doubtless had in mind the decision of 
the Supreme Court in the case of Pollock v. Farmers Loan and Trust Company, 
107 U- S. 42S, known as tbe income tax case; and it was no doubt ita inten 
tion to avoid every character of taxation that might be r^arded aa a direct 
tax; and, consequently, it carefully avoided imposing a tax upon the property 
of the corporation, or upon its income, and fixed and designated it as a tax 
upon tbe carrying on or doing of ita business. 

Furthermore, the act is specific in its terms and enters into minute details 
with reference to how the net income of tbe corporation, for tbe purpose of 
fixing the amount of the tax, shall be computed; and this particniarily neetn- 
aarily excluded the intention that any other provision can, by implicatioii, be 
read into tbe act. 
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1 am, therefore, of tbe opinion that in computing tbe amount of the groH 
iDCOne, corporatioDB owning United States bondi sbould include the intereat 
tvceived thereon, and that such interest should not be deducted from the grou 
iDOom« for the purpose of ascertaining the net income which servea aa a baai^ 
for oompntiiig the amount of taxes to be paid- 



Sec. 66. Inconie From Dividends On Stock Held In Other 
Cumpanies. ^ In this connection attentioD is called to the opiaioii 
of the Attorney-General of the United States, rendered January 
^4, 1910, in which he had occasion to speak aa follows; 

SIB. — In rep); to your i!f>mmunication of January 15. lUlO, in which you 
aak my opinion whether under section 38 of the Act of August 6, 1909 (30 
Stat. 112), known as the "corporation tax law," in computing its net income, 
a corporation may deduct from its gross income dividends received by it from 
aaotber corporation of a class to which tbe act in applicable, but which doe^ 
■ot have a net income to exceed 95,000, I have the honor to aay; 

Those parts of the Act which bear upon this question are as follows: 

"That every corporation . . ■ shall be tiubject to pay annually a, 
special excise tax with respect to the carrying on or doing husinese by such 
eorporatioD, joint slock company or association, or Jniurance company, equiv- 
alent to one per centum upon the entire net income over and above five 
thonaand dollars nnwived by it from all sources during such year, exctusivi; 
of amounts received by it as dividends upon stock of other corporations, joint 
sloek companies or associations, or insurance companies, subject to the tax 
her^y imposed: . . . Provided, however, that nothing in this section con- 
tained shall apply to labor, agricultural or horticultural organizations, or to 
fraternal benedciary societies, orders or associations operating under thi! lodf;c 
syatem, and providing for thf payment of life, sidi, accident and other benefltq 
to the members of such societies, orders or associations and dependents of such 
members, nor to domestic building and loan associationB, organi^^cl and oper- 
ated exclusively for the mutual benefit of their memt»eni, nor to any corpora- 
tion or association organized and operated exclusively for religious, charitablu 
or educational purposes, no part of the net income of which inures to the 
lieneflt of any private stockholder or individual. 

" Second. Such net income shall be ascertained by deducting from thf 
gross amount of the income of such corporation . . . (fifth) all amounts 
received by it within tbe year aa dividends upon stock of other corporations, 
joint atock oompaDies or associations or insurance companies, subject to the 
tax hereby imposed. . . . 

"Third. There shall be deducted from the amount of the net income of each 
of such corporations, joint stock companies or associations, or Inauranoe com- 
panies, ascertained aa provided in the foregoing paragraphs of this section, 
tbe nun of five thousand dollare, and said tax shall be computed upon the 
remainder of said net income of said corporation . . . for the year end- 
ing December thirty-first, nineteen hundred and nine, and for each calendar 
j«ar thereafter . . ." 
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The qneation is whether or not a corporation whose net ineorne docs not 
exceed tfi,000, and which, therefore, pays no tax under thia etatate, is a 
corporation " Bubject to the tax " thereby imposed within the meaning of the 

When tlie language of the act is considered, together with tlie clear intent 
of thoM who drafted its proviaiona, 1 think there can tie no doubt about the 
answer that should be given to tbis inquiry. The act expresslf declares that 
every corporation of the kinds mentioned '' shall be subject to pay annually a 
special excise tax," anil then provides a method for the computation of the 
amount to be paid. Therefore, every one of such corporations falls within the 
provisions of the act, and must make out a report of its business, as therein 
lequired, and in every respect comply with its terms. It may turn out when 
the calculation U made on the baai^ specified that no tax will be assessed 
against it, not because the corporation is not subject to the tax, but because 
its earning capacity is not sufficient to necessitate its imposition for that 
year, just as every male person within certain a^a may be subject to draft 
during the time of war, yet tbe conditions necessitating the draft may nevex 

This manifest meaning of the language is clearly in accord with the legis- 
lative intent. The purpose was to exclude $6,000 of a corporation's earnings 
from consideration in estimating tbe amount of taxes which it should pay, 
and further, that such $6,000 should remain exempt from such estimate 
though it should pass by way of a dividend into the hands of other corpora- 
tions, just as it was the intention that when any part of a corporation's tmra- 
ings had onoe entered into an estimate, as a result of which taxes were im- 
posed, such sum should not again be considered in determining tbe amount to 
be paid by another corporation. 

The elTect of the contrary construction shows that such must have been 
the purpose at this provision. For, suppose a corporation holds SO per cent, 
of tbe capital stock of two corporations, one of which has a net incooM of 
exactly 15,000, and declares a dividend of that amount, while the other has 
a net income of $6,500, which it disburses as dividends. According to tlw 
theory that the first of these dividend -paying corporations is not subject to 
this tax, while the second one is, the corpordition holding tbeir stock cannot 
deduct any part of the dividends received from tbe first corporation in eatl- 
mated its net income, but can deduct of that received friHn the second one, 
not only the (260, tbe 60 per cent of the excess over the $6,000, which was 
deducted from the gross income of such corporation, but also the $2,600, the 
.to per cent of the $6,000 deducted. That is. according to this theory, tbe 
$6,000 which must be deducted from a corporation's g^oss income cannot b» 
deducted in tbe bands of other corporations which have received it as divi- 
dends when the first corporation has a net income of $5,000 or teM, but it 
ran be deducted if snch corporation has a net income of over $6,000. 

No such result was intended by Congress, and [ am clearly of the opinion 
that the dividends received by a corporation as a stockholder of any other 
corporation of a character to which the act applies should be deducted from 
its gross income, regardless of tbe amount of the net income of such dividesd- 
paying corporation. 
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Sec 67. Income Received by a Company In a Representa- 
tive Capacity. — It seems entirely clear from a careful reading 
of the act that funds received by a company, while acting in a 
purely representative capacity, are not to be included in estimat- 
ing the gross income of such company. 

Sec. 68. Income From Foreign Business and Foreign In- 
vestments. — The Federal Corporation Tax Law expressly pro- 
vides that in estimating the tax, the net income of the company 
against which the tax is to be assessed shall be ascertained by 
deducting from the gross amount of the income of such company, 
as the same shall have been reoeived within the year frmn all 
sources, the deductions pointed out in the act The language here 
used in sufBciently broad to afford abundant support for the regu- 
lation of the commissioner of internal revenue (December 3, 
190&, T. D. 1571, see Appendix C.) to the effect that the state- 
ment of incfxne must include not only businesa carried cm within 
the confines of the United States, but income received frtHu busi- 
ness transacted in any foreign country as well. (See post, § 71.) 

Sec 69. Meaning of " Net Income." — Net income, by way 
of definition, must follow closely the meaning already given to the 
word ' income " as employed in the Federal Tax Enactment It 
means the amount of income of the character already defined 
remaining after certain deductions are made from the amount of 
gross income in the manner pointed out in the act. Therein will 
be found clearly pointed out the method of calcnlating net income 
for the purpose of levying of the excise tax. It will be perceived 
on examination that the act makes provision, first, for ascertain- 
ing the net income of domestic companies ; and second, for foreign 
companies. 

Sec. 70. Manner of Ascertaining Net Income of Domestic 
Companies. — Section 2 (lines 1-28) of the Federal Corporation 
Tax Act provides the following method for ascertaining the net 
income of domestic corporations, to wit : 

SeooDd. Such mt iacome shall be aeeerUined by deducting from the groM 
unoant of the incame of such corporation. Joint stock company or aatociation. 
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ar inauranoe company, received within the yettr from all wuroM, (first) all 
tbe ordinary and ueoeasary expenses actually paid within the jear out af in- 
come tu tlM maintenance and operation of its business and properties, includ- 
ing all charges, sucb ad rentals or franchise payments required to be made as 
a condition to the continued use or possession of property; (second) all tossea 
actually sustained within tbe year and not compensated by insurance or otbsr- 
nise, including a reasonable allowance for depreciation of property, if any, 
and io the case of insurance companies the sums other than dividends paid 
within the year on policy and annuity contracts and the net addition, if anj, 
required by law to be made within the year to reserve funds; (third) int«reat 
actually paid within the year on its bonded or other indebtedness to an 
amount of auch bonded and other indebtedness not exceeding the paid-up cap- 
ital stock of such corporation, joint stock company or asaoeiation, or inanr- 
ance company, outstanding at the close of the fear, and in tbe ease of a bank, 
banking association or trust company, all interest ctually paid by it within 
the year for taxes imposed under the authority of tbe United States or of 
any Stat« or Teiritory thereof, or imposed by the government of any foreign 
country as a condition to carrying on business therein; (fifth) all amounts re- 
ceived by it within th? year as dividends upon stock of other corporations, 
joint stock companies or associations, or insurance companies, subject to the 
tax hereby imposed. 

Corporations haviag brancb or subeidiar; companies must in- 
clude in their returns the income of all auch companies. (T. D. 
March 29, 1910, No. 1606, see Appendix R.) 

Sec. 71. Manner of Ascertaining Net Income of Foreign 
Companies. — Section 2 (lines 28-67) of the Federal Corptn^- 
tion Tax Act provides the following method for ascertaining the 
net income of foreign corporations, to wit: 

ProTtded, that in the case of a corporation, joint stock company or aasoeia- 
tiou or insurance company, organixed under the laws of a foreign country, such 
net income shall be ascertained by deducting from the gross amount of its 
income as received within the year from business transacted and capital in- 
vested within the United States and any of its Territories, Alaska and the 
District of Columbia: (First) All the ordinary and necessary evpenses actual^ 
paid within the year ont of earnings in the maintenance and operation of Itn 
business and property within the United States and Its Territories, Alarica, 
and the District of Columbia, including all charge^ such as rentals, or fran- 
chise paymenta, required to be. made as a condition U> the continued use or 
possession of property; (second) all losses actually sustained within tbe ye^r 
in business conducted by it within the United States or its Territories, Alaska 
or the District of Columbia, not compensated by insurance or otherwise, in- 
cluding a reasonable allowance for depreciation of property, if any, and in 
the case of insuranoe companies the sums other than dividends, paid within 
tbe year on policy and annuity contracts and the net addition, if any, n- 
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quired by law to be maHe within the year to reaerre fuadsi (third) iiit«i«at 
aetamMj paid within the year on Its tmnded or other indebtedneM to an amonat 
ol soeh bonded or other indebtednesi, not exceeding the proportion of it« 
paid-np capital stock outBtanding at the ckise of the year from busineM trans 
actad and capital invested within the United fltatea and any of ita Territarirs. 
Alaska, and the District of Columbia, bears to the grosa amount of ita income 
deriTed from all Bourccs within and without tbe United States; (fourth) thr- 
sums plud by it within tbe year for tazea impoaed under tbe authority of tbi- 
United States, or of any 8tat« or Territory thereof; (flfth) all amounte re- 
ceived by it within tbe year aa dividends upon eto^ of other corporations, 
joint stock companies or associations and insurance corapaniea, subject to the 
tax hereby imposed. Tn the caae of asseaament insurance companies, tbe 
actual deposit of sums with State or Territorial ofBcers, pursuant to law, as 
additions to guaranty or reserve funds, shall be treated as being payments 
required by law to reserve funds. 



Sec 78. Are the Terms ** Net Income " and " Net Profit ** 

Identical In Meaning? — UndcT the arbitrary method preecribed 
in the Federal Corporation Tax Act for determining the net 
JQCtHue of anj company subject to the terms thereof, it may 
be stated with snbetantial accuracy that net income and net 
profits are identical in meaning. In Treasury Regulations No. 
31 (December 3, 1909, see Appendix C), attention is called to 
the fact " that gross income is practically the same as gross profits, 
the only difference being that gross income ia more inclusive, em- 
bracing as it does, not only gross profits of the corporation, joint 
stock company and association, but also all amounts of incwne 
received from other sources. It is immaterial vhetber any item 
of gross income is evidenced by cash receipts during the year or 
is such other manner as to entitle it to proper entry on tbe book:- 
of the corporation from January 1 to December 31 for the year in 
which return is mads." It follows as a logical conclusion that 
if gross profits are to be treated as equivalent to gross income, 
that net profits are accordingly to be regarded as substantially 
eqnivalent to net income. 

Sec 78. Are the Provisions of the Act as to the Method of 
Calculating Net Income ot Companies Mandatory or Direc- 
tory? — To answer this question reference must be bad to tbe 
language of the act (section 2, lines 1-30) itself, which provide* 
that aadi net income shall be ascertained in the particular method 
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set out in the act The word " eball " as used in this immediate 
eonnecticm has under well-ascertained rules of statutoiy construc- 
tion an identical meaning with the word " must," when followed 
by a statement of a particular method to be followed in ascertain- 
ing the net income of companies subject to the act which is to be 
so construed as to exclude all other methods than the one set out 
in the ^lactment itself. (Mason v. Fearson, 9 How. 248, 13 L. E. 
125 ; Re Jordan, 94 U. S. 248 ; Minor v. Mechanics Bant, 1 Peters 
46, 7 L. E. 47 ; Thompson v. Kowe Edem Carroll, 22 How. 422, 
16 L. E. 387 ; Cairo & F. K Co. v. Hedit, 95 U. S. 168, 24 L. E. 
423.) 

Sec. 74. Statutory List of Deductions to Be Made From 
Qrosa Income. — Paragraph 2 (linea 1-67) of the Federal Cor- 
poration Tax Law provides as follows : 

SecODd. Such net income shall be aaoertained by deducting from the grou 
•mount of the income of such corporation, joint stock compsa]r or associatioD, 
or insurance company, received within the year from all soufces: (First) 
All the ordinary and necessary expenses actually paid irithin the year out of 
income in tbe maintenance and operation of its business and properties, in- 
cluding all charges such ae rentals or franchise payments, required to be made' 
as a condition to the continued use or posaessian of property; (second) all 
losses actually suKtained within tbe year and not compensated by insurance 
or otherwise, including a reasonable allowance for depreciation of property, 
if any, and in tbe case of insurance companies, the sums other than dtTidende 
paid within the year nn policy and annuity contracts and net addition, if any, 
required by law to be made within the year to reserve funds; (third) interest 
actually paid within the year on its bonded or other indebtedneas to an 
amount of such bonded or other indebtedness not exceeding the paid'Up capital 
stock of such corporation, joint stock company or associatiou, or insurance 
company, outstanding at the close of tbe year, and in case of a bank, banking 
association or trust compsny, all interest actually paid by it within the year 
□n deposits; (fourth) all sums paid by it witbin the year for tazea imposed 
under the authority of the United States or of any State or Territory tberenl 
or imposed by the government of any foreign country as a condition to carry- 

■ '•■■linesB therein; (fifth) all amounts received by it within the year as 

upon stock of other corporations, joint stock companies or asi 
nsuranoe companies, subject to the tax hereby imposed; Provided, 
e case of a corporation, joint stock company or aseociatJon or i 
«ny, organized under the laws of a foreign country, such net income 
isoertained by deducting from the gross amount of Ita inecpin 
hin tbe year from business transacted and capital invested within the 
Ates, snd any of its Territories, Alaska and the IHstrict of Cohim- 
rst) All tbe ordinary and necessary expenses actually paid within 
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tbe year «ut of earningi in tbe maintenance and operation of its biuineM and 
pn^rty within tb« United States and its Teiritorie*, Alaska and tbe District 
of Columbia, including all chargea, Bucb m rentals or fraDchise p*]rmenta re* 
quired to be made tm a condition to tbe continued um or poasessioD of prop- 
erty; (seeond) all losses actually suatajued within the year in buaioeaa eon* 
dueled by it within the United States or its TerritAries, Alaska or the IHs- 
triet of Columbia, not compensated by insurance or otberwise, including a 
reasonable allowauoe for depreciation of property, if any, and in tfas case of 
ineurauoe companies tbe sums otber tbn dividends paid within the year on 
policy and annuity oontractg and tbe net addition, it any, required by law to 
be made within the year to reserve funds; (tbird) interest actually paid 
within tbe year on its bonded or otber indebtedness to an amount of auch 
bonded or other indebtedness, not exceeding tbe proportion of its paid-up 
capital stock outstanding at the close of the year which tbe groes amount ol 
its income for the year from business transacted and capital invested within 
the United States and any of its Territories, Alaska and tbe Diatrict of 
Columbia, bears to the gross amount of its income derived from all sources 
within and without the United States; (fourth) the sums paid by it witbiu 
the year for taxes imposed under tbe authority of tbe United States or of 
any State or Territory thereof; (fifth) all amounts received by it within th^ 
year as dividends upon stock of other corporations, joint stock companies or 
associations, and insuranoe companies, subject to the tax hereby imposed. In 
tbe esse of assessment insurance companies tbe actual deposit of sums with 
State OT Territorial ofiScers, pursuant to law, as additions to guaranty or 
reserve funds, shall be treated as being payments required by law to reserve 

With respect to deductions the treasury department in its bul- 
letin of December 3, 1909 (T. R. No. 31, see Appendix C.) speaks 
as follows : 

"The specified deductions actually paid within the year, set forth in the 
statute and Ete desciibed in article 3 preceding, shall include all proper items 
of expenses and charged under the respective heads as designated. The amount 
returned for ordinary and necessary expenses actually paid within the year 
out of income in maintenanoe and operation of the business and propertien 
of the corporation should not, however, embrace allowances for depreciation 
of fixed property which are otherwise to be taken account of under tbe proper 
beading in tbe authorised deductions, nnr expenses paid within the year and 
charged to snob allowances for depreciation credited in the current year or in 
previous years. In ascertaining expenses proper to be included in tbe de- 
ductions to be made under this article, corporations carrying materials and 
supplies on hand for use should include in such expenses tbe eharees for 
materials and supplies only to the amount that tbe same are actually dis 
hursed and used in operation and maintenance during the year for which 
return is made. 

It is immaterial whether the deductions are evidenced by actual disburse- 
ments in cash, or whether evidenced in such other way as to be properly 
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iM cct ia Tar Kt. TV wv>-d " shall "* « used in this immediate 
oiK^Frtf :c L»s 3=.ier w^H-aiOCTtaiiied mles of statutory OHiBtruc- 
tS.v« sa >5».6al aaMsi^ wiih the word " moat,"' when followed 
ET a aawsifE:: rf a par&^Blar ineAod to be followed in aaeertain- 
i=f -sx- aw £=!--:<=«■ of ci^Epaisies Eobjert to the act which ia to be 
ju tsKssrxd «t '.V «xf I:»e aH other methods than the one set out 
:x =* Bi*r=>f=T itseCf. i Ma»a r. Feantn, 9 How. 248, 13 L E. 
li> : £^ J :fii=. 1^4 U. S. f *> ; Minor r. 3f eebanics Bank, 1 Peters 
4*. r L i: 47; T^repwa r. Ko»« Edem Carroll, 22 How. 422, 
l*LE5.-7:C*ijoAF. RColt. Hm^I, 95 U. & 168, 24 L E. 

Sec T4. S IM— «T Litf ml DtfcctiMt to Be Made From 
Gtmb hic— ■ — ParaeTafb ^ I'Jnes 1-67) of the Federal Coi^ 
r».-«n'tt Tax Law rr.-riies as fclio**: 



I !■ I III I if :JH »n.M^ .■< ;«cs (ETTMiXK*. >;>tBt Mock eompuaj or ftnouatioB, 
tr amriJE* »k>ut. nvfivtri v^iiis tkr jotf fnm Mil VKifas: (First) 
AT uv «- f»- - ud ^ nijuj rT taif^ M a * ^^amllT p«id vitfain the year oat of 
■ ii-^i X tihr 11 I1MM) «ai tjiirat— of ita twui»n« and propcrtw*, in 
fitac^ -lT ribkT^v* Mr» a« t«>ialf «r frast^iae fmjmim,t», iw|mtr«d to be mad? 
»i a mn£.r.>.-B =» t.W tw-.jui kw or po^^Kkw of propMtr; (aecwid) kll 
'y wum *mn"7 «ve-msfi wrxi^a tb j««r a»l Bot t o»p« — a tod bj innnrkitee 
■w « *iwj af. 3K-«ii:a^ a Miaivaa^tt aljovaace Im Jt prMi atkw of property. 
-< as*, smi j> tte caw .■( :aesnKv i — paam the — ■ otha tbaa divideads 
)wal *— .iJa ;^ i«a; j« ?^'-^ a»i axaaitj egatrvcta and art additiCRl, if an;. 
Twfo.-^ )* ti* ^' W K.bar «-.;>j3 ite v(«t ts i iauw finds; (third) intereat 
■k.-cx&> >a.<f «":ivi X3ir nar <;« its t w d i d er other indebtedneAs to an 
aauwn: it -mL-a tvAont 4r tt3itr i ii>iiiaiw Bot ^ueedi^ the paid-up capital 
lAntk M~ jiKft MTwrarua. vtai «««k uiMfaaj or a^neiatioo, or iBBOraBtc 
.-tfai:nLi< in.-ifaM»r.if tx :>f r'm* ^ th> year, aad ia case of a bank, bankinR 
■*»»,»:?/» M- ins* woi'TH.TT iT aimst actaallr paid by it within the year 
jn fttttwo^, *.-icr^i a:: mas f«>i W it vithia the year for taxes imposed 
a.i>ivf- u» »!i;l.f.5ir ti tilt Ix Wii S^xna •* <rf any State or Territory thereof 
w iB-rviw >» ti* p-nrtmn\ af aar fcnii:« wa tt y as a conditian to carry- 
■nt ™ Jusj-iw* iWr-rta, tfti mil iMnnii n«ni«d by it within the year •• 
i.">-«<rn.& !>.■« $9.x-^ « tWr (vnuntafsf^ ieiat stoek compaaiea or anocia- 
!■«»•* «■ ■.■vtL-XK* ,-vmnitv^ »aV>N« tv :W tax hcavby impoaed; Prorided, 
»rts a ;»« .tk» ti a ,im->.-(-«s3!». _^ia) m.>A toaapaar or aaBoeiattoa or inaar- 
««» .>.»i»m •nwi-wi »m*w rt* ^w« rf a fi>tei^'n>ntTy. aaeh net ineomi- 
-■*^"' W ««<-i».iwi Vr i,>itu^.tm tr^m the (tnw aBCMat'oT ita income re- 
■«>.«»( »■-> a s*. T*ar f-.«, »,r^,«» t ra w ia eted aW capital inrcsled within tb« 
t >.^ Se«>«^ *w «T^ rf -r, T*rr.»rr»«. Ataifea aad the Dvrtriet of Cohnn- 
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acknowledged b; the corporate officers and ao entered on the booka as to toa- 
xtitute a liability against the aaaets of the corporation, joint stock oomp*^, 
association or insurance company making the return. 

The act further provides that there shall be deducted from the 
amount of the oet income of each of the companies named in the 
act as being subject to the payment of the federal corporation tax, 
ascertained as prescribed above, the sum of $5,000. The net in- 
come, therefore, is the remainder of the gross income after making 
the forgoing specified deductions. (T. R December 31, 1909, 
No. 31, see Appendix C.) 



Sec. 76. Deduction of Expense of Maintenance of Business 
and Properties. — The act provides that the net income of any 
specific company shall be ascertained by deducting from the gross 
amount of the income of such company received within the year 
from all sources all the ordinary and necessary expenses actually 
paid within the year (from January 1 to December 31) out of 
income in the maintenance of its business and properties. The 
word " maintenance " as here used, does not include (according 
to the views of the treasury department, see Appendix I, sections 
r>2, 53) moneys taken from the gross income of the company in 
the way of betterments of a plant, installation of new fixtures and 
machinery. Under the foregoing ruling any expenditures made 
from the gross income, which tend to keep up a particular plant 
to its normal requirements, as well as to enable it to meet the 
increasing and legitimate demands of a growing business, would 
not represent proper deductions as expenses. His, for the reastm 
that betterments are required as additions to the capital assets 
of the company, while moneys expended in repairs are regarded as 
being offset by allowances for depreciation. 

The treasury department has held, however, that the cost of 
erecting a building included in a lease under whidi the property 
iH held by the company is a proper deduction to be prorated ao- 
.-ording to the time fixed by law. (T. R. March.29, No. 1606, see 
.\ppendix K.). But funds set aside by the company in insuring 
their own proper^ are not regarded as a proper deduction. (T. 
R. March 29, 1910, No. 1606, see Appendix K.) 
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Sec. 76. Deduction for Expense of Operation of Basineu 
■od Properties. — Under the terms of the act, all ordinary and 
necessary ezpensea connected with the operation of business and 
property are a proper deduction. Thus, the treasury department 
holds that commissions allotted salesmen, even when paid in stock, 
may he deducted as expense of operation if bo chained upon their 
books. (T. R. March 29, 1910, No. 1606, see Appendix K.) 



Sec 77. Meaning of Ordinary Expenses. — Only those ex- 
penses actually paid are proper subjects for taxation (act, para- 
graph 2, line 5). Id addition to requiring that the expenses shall 
have been actually paid, the act provides that such expenses must 
he part of the ordinary and necessary expenses. To permit of 
this being a basis for reduction an expense must be shown to be 
of this character. 

Betterments and repairs are not proper deductions as expenses, 
the former being additions to the capital assets of the company, 
and the latter being offset by allowance for depreciation. (T. R. 
March 29, 1910, No. 1606, see Appendix K.) 

Cost of replacing old rails, structures, etc., not to be regarded as 
ordinary and necessary expenses. Depreciation during the year 
will he allowed, however, in such cases. (T. R March 29, 1910, 
No. 1606, see Appendix E.) 

Dividends paid employees in lieu of wages not proper deduction 
(T. R. March 29, 1910, No. 1606, see Appendix K.) 



Sec. 78. Meaning of Necessary Expenses. — An expense may 
be a necessary expense and a proper subject for deduction, but 
under the statute, not one of the ordinary expenses of the com- 
pany. Pensions paid or gifts made to emplt^ees are gratuities, 
and not "ordinary and necessary expenses." (T. R March 29, 
1910, No. 1606, see Appendix K.) 

Where allowances on account of salaries are deemed excessive, 
and for the purpose of evading the tax due, investigation will be 
made, and if the facts warrant, prosecution will follow. (T. R. 
March 29, 1910, No. 1606, see Appendix K.) 
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Sec. 78. Meaning of Expenses Actually Paid Ont of Income. 

— In order to be a proper subject for deduction, the expense most 
be paid out of income. In other words, the expense must be paid 
from revenue and not out of capital stock account. The treasury 
department, while holding that sales of stock and bonds are to be 
regarded as sales of capital assets has, Devertheleas, held that pro- 
ceeds derived from the sales of bonds used in deferring ordinary 
and necessary expenses are a proper deduction in determining the 
company's net income. (T. R. March 29, 1910, No. 1606, see 
Appendix K.) 



Sec. 80. What Are Proper Charges for Rentals or Franchise 
Payments? — The act permits the inclusion as operating expenses 
of all charges, such as rentals or franchise payments, required to 
be made as a condition to the continued use or possession of the 
property. Such charges as are here enumerated would seem to be 
both ordinary and necessary, and, therefore, the addition of this 
phrase would seem to have been made largely by way of definition 
rather than with any intention of enlarging the subject-matter of 
deductions themselves. The Attorney-General has rendered an 
opinion (February 21, 1910) to the effect that mortgage in- 
debtedness on real estate, if assumed by the corporation acquiring 
such real estate may be included in the indebtedness of the cor- 
poration, but if it is not assumed, and remains only as a lien on 
the property, interest paid thereon may be deducted as a charge 
made as a condition to the continued use or possession of the 
property. 



Sec. 61. Deduction for Losses. — All losses actually sustained 
within the year and not compensated by insurance or otherwise, 
including a reasonable allowance for depreciation of property, if 
any, and with insurance companies the sums other than dividends 
paid within the year on polity and annuity contracts, and the net 
additions, if any, required by law to be made within the year to 
reserve funds are proper deductions. (Act, section 2, lines 41- 
49.) 
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Sec. 88. Meaning of Losses. — Losses as used in the Federal 
(Corporation Tax Act may be defined to embrace aay transaction 
or things whereby the assets of the cMDpauj have become thereby 
impaired. In the language of the treaaury department, " the 
deduction for losses miist be in respect of losses actually sustained 
daring the year and not compensated by insurance or otherwise. 
It must be based upon the difference between the cost value and 
salvage value of the property or assets, including in the latter value 
such amount, if any, as has in the current or previous years been 
set aside and deducted from gross income by way of depreciation 
;:is defined in the following section and not been paid out in making 
good such depreciation." 

It 18 immaterial whether the deductions are evidenced by actual 
disbursements in cash or whether evidenced in such other way as 
to be properly acknowledged by the corporate officers and so en- 
tered on the books as to constitute a liability against the assete of 
the corporation, etc., making the return. 

Sec. S3. Meaning of Phrase " Losses Actually Sustained 

Within the Year." — The words " actually sustained " as herein 
used would seem to refer to liquidated liabilities and exclude con- 
tingent or poesibe liabilities. In addition to the fact that the loss 
must be actually sustained, the act provides that it must have been 
snatained within the tax year which runs from January 1 to 
December 31. 

Sec. B4. Condition That Losses Must Not Have Been Conf 
pensated By insurance or Otherwise. — The purpose of insert- 
ing this particular exception from the general enumeration of 
deductions, is by way of recognition that a loss not only covered by 
insurance, but fully compensated by insurance, cannot properly be 
charged as a loss within the meaning of the act It is somewhat 
difficult to know just what is meant by the word " otherwise " as 
used in the act (Act, paragraph 2, Hues 9-11). The act reads 
" not compensated by insurance or otherwise." This might in- 
clude, for example, a loss caused by embezzlement of a clerk, or by 
fire caused by explosion from an engine. Tn both of these cases 
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there might be a legal liability uii the parr of riunie third person 
not onlj to make good the amount of the loes and such lose mif^t 
have been made good in either of the cases cited. This imdoubt- 
ediy is the meaning of the word as used in the text of the act 

Sec. 86. Meaning of Reasonable Allowance for Deprecia- 
tion of Property. — With respect to the character of the de;«(- 
ciation which has been made a subject for deduction, the treasury 
department has issued the following bulletins : 

Depreciation. — The deduction for depreciation should be tbe estimated 
amount of the luaa, accrued during the year to which the return relates, ia 
the value of the property in respect of which such deduction ia cUimed that 
ariseB from exhaustion, wear, and t«ar, or obsolescence out of the uses to 
which the property is put, and which loss has not heen made good by pay 
ntcnts for ordinary maintenance and repairs deducted under the heading of 
expenses of maiutenance and operation or . in the ascertainment of gross 
income. This estimate should be formed upon the assumed life of the pn^. 
erty, its cost value, and its use. Expenses paid in any one year in nuking 
good exhaustion, wear, and tear, or obsolescence in respect of which any de 
duction for depreciation is claimed must not be included in the deduction for 
pxpenses of maintenance and operation of the property or in the ascertsia- 
meot of gross income, hut must be made out of accumulative allowances 
deducted for depreciation in current and previous years. (T. R. Dec. 3, 1909, 
No. 31. See Appendix C.) 

05. Unearned premiums set aside by insurance companies as reserve not 
to be included as income until earned. 

70. Bad debts, if so charged off the company's books, during tbe year, s«e 
proper deductions. But such debts, if subsequently collected, must be treated 
as income. 

71. Where increase or decrease during the year in the value ot real eBtat« 
acquired in previous years, sold or held for sale, cannot be accurately deter- 
mined, Huch increase or decrease may be prorated, as provided by regulation? 
in cases of sale of capital assets. 

72. Depreciation in value of mines by tlie removal of ore. if not otherwise 
ascertainable, may be prorated as in the case of sales of capital assets. 

73. Depreciation in value of mines by the removal of ores, if in exoess of 
4ve per cent, of investment, to be explained in return rendered, 

74. Estimated deprecintion in oil or gas wells, buildings, machinery, etc„ 
to be stated in detail, if exceeding five per cent, of value as previously 
inventoried. 

76. Corporations leasing mines and paying royalties on ore mined not ea- 
titled to deduction for depreciation. But corporatioDS owning mines are 
entitled to allowance for rleprecistion based on fair estimate, etc. 

76. Removal of timber from timber lands, while depleting the lands to tbe 
extent of such removal, is regarded as a change in the form of assets and not 
a depreciation within the meaningr of the act. 
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77. Deductiona on account of depreciation of property must be baaed on 
lifetime of property, its cost, value, and use. 

7B. Voluntat; removal of buildingt, etc., for purpose of improvemeuta not 
regarded as loss or depreciation and no deduction therefor abould be made. 

79. Depreciation of company's stock a loss to the stockholders, not a loan 
to the company issuing the same, and therefore not a proper deduction. 
(T. B. Uarch 2S, IBIO, No. 1600. See Appendix K.) 



Sec. 86. Deduction By Insurance Companies — What Are 
Permissible? — Two additional deductions are permitted in the 
case of insurance companies. The first of lhf!se is that which per- 
mits sums, other than dividends paid by insurance companies 
within the year on policy and annuity conlractH to be deducted. 
The other is that which permits assessment Insurance companies 
to deduct the actual deposit of sums made bv them with State or 
Territorial officers, pursuant to law, as additions to guaranty or 
reserve funds. These will now be taken up for sc])arate considera- 
tion. 

Sec. 87. Allowance for Sums Paid on Policy and Annuity 

Contracts. — Payments other than dividends, paid within the 
year on policies or annuity contracts, may be de<lucted by insur- 
ance companies in determining the amount of their net income. 
Such payments are to be treated as losses or fixed charges and aa 
aooh are proper deductions. 

Sec 88. Allowance for Net Addition Required by Law to 
Be Made to Reserve Funds. — The right is given insurance com- 
panies in ascertaining their net income to deduct from their groBs 
iooome among other items the amount, if any, required by law 
to be made within the year to reserve funds. This has reference 
unquestionably to such additions to this reserve, as may be com- 
pelled of an insurance company, by State officials acting under 
omnpetent statutory authority in the premises. 

Sec 88. Deduction for Indebtedness. — Paragraph 2, lines 
68-75, of the act provides as follows : " There shall be deducted 
intereet actually paid within the year on its bonded or other in- 
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<lebte<lDes8, to an amount of Bucb bonded and otber indebtedoees, 
not exceeding the paid-up capital stock of sucb corporation, joint 
Mtock company or association or insurance oompanj outstanding 
at the close of the j'car, and in the case of a bank, banking associa- 
tion or trust company, all interest actually paid by it widiin the 
year on deposits." (Act, section 2, lines 15-22.) 

Sec. 90. Deduction for Interest Actually Paid on the Bonded 
Indebtedness. — Interest on portions of bonded or other indebted- 
ness bearing different rates' of interest, may be deducted fwan 
gross income during the year, provided the aggregate amount of 
such indebtedness does not exceed the paid-up capital stock of the 
corporation. (T. R. March 29, 1910, No. 1606, see Appendix 
K.) 

Railroad companies operating leased or purchased lines to in- 
clude all receipts derived therefrom, and if Ixmded indebtednesb 
has been assumed, may deduct interest thereon to an amount not 
exceeding its paid-up capital stock. If such subsidiary companies 
receive income in (lie way of rentals, etc., return to be alflo mado 
by sucb companies. (T. R March 29, 1910, No. 1606, see 
Appendix K.) 

Sec. 91. Deduction for Interest Actually Paid On Indebted- 
ness Other Than Bonded. — Interest paid during the year on 
notes given prior to January 1, 1909, to be prorated. But interest 
on notes given in 1909, and payable subsequent to December, 
1909, unless chai^d on the company's books, is not a proper 
deduction from the incOTue of that year. (T. R No. 1609, March 
29, 1910, see Appendix K., paragra[^ 63.) 

Sec. 92. Limitation Upon the Allowance for interest to the 
Effect That It Must Not Exceed Paid-Up Capital Stock of the 
Company Outstanding at the Close of the Year. — The words 
'* capital stock," as used in the act, refer unquestionably to the 
amount of the authorized capital stock actually paid in to the 
treasury of the company. Under the provisions of the act all 
interest paid by the company within the preceding tax year may 
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be deducted, provided it is paid on an amount of company in- 
debtedness which does not exceed in the a^regate the paid-up 
iiapital stock of the company outstanding at the close of euch year. 
(Paragraph 2, lines 68-73.) 

In computing the several amounts of interest to be deducted to 
the amount of paid-up capital it would seem to be proper to fix the 
same as of date December Slst of the preceding tax year. 

An important question in this immediate connection was sub- 
mitted to the Attomey-Oeneral of the United States with respect 
to what allowance should he made for interest paid by corporations 
on mortgages on their real estate. The opinion of the Attomey- 
GeDeral (February 21, 1910) is here reproduced as follows: 

Sn: — I b^ to acknowledge receipt of your eooununicBtion of Febmary 4, 
]BIO, in which you aak my opiaiOD wttetber, in ascertaiDiug tbe net iuoome of 
a eorporation holding and dealing in real estate, the entire interest paid upon 
it«i&B of indebtedneiH secured bj mortgages on sach real est«t«^ should be 
deducted fiom the gross income, without reference to the amount of capital 
stock of such company. 

This request is predicated upon a communication or brief presented by 
"Allied real eetale interests of tbe State of New York, and of allied real estate 
inlcreata in the city of New York," signed by certain attorneys of tbe city of 
New York. I gather from the communieaUon that " allied real estate in- 
tereat* " is not intended as tbe designation of any corporation or joint stock 
company, but is intended to surest that the inquiries propounded in this 
communication are of common interest to corporations dealing in real estatu 
in the city and State of New York, and tlterefore a comprehensiTe ruling is 
requested, which shall be applicable to all cases coming within the general 
inquiry put. As to this 1 might content myself with a reference to the posi- 
tion eousisteotly adopted by my predecessors that opinions should not be 
rendered upon merely hypothetical or general questions, but only with respect 
to actual cases arising in the administration of the law by tbe reepective de- 
partmeuts. QTlp. S2. 3S5, Ul ; 10 Op. SO; 13 Op. S31, 668; IB Op. 331. How- 
erer, in view of the character of tbe statute under consideration and the great 
importance to many interests affected thereby and to the fact that tbe in- 
quirka raised by this communication may be dealt with under two general 
propositions, I deem it expedient to express an opinion with respect thereto. 

The so-called Corporation Tax Law (Act of August 6, 1909, sec. 3S) Im- 
poses a special excise tsx upon the corporations, joint stock companies, and 
sssociations, and iusnrance companies therein described, to be measured by 
one per centum upon the net income, which net income by the second para- 
graph Is to be aaoertained by deducting from the gross amount of such income 
received within the year from all sources certain specified items, among which 
only tbe two following are necessary to be eonaidered aa bearing on the present 
iaquliy, vis.: 
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" First All the ordioiry and neoessary expeoMB actually paid within <:■« 
year out of income in the maintenance and operation of its bnsinew and 
properties, including all charges such as rentals or (ranchiae payments re- 
quired to be made aa a condition to the coDtiaued use or pouesaioo of property. 

" Third. Interest actually paid within the year on its bonded or other in- 
debtedness to an amount of such bonded and other indebtedness not exceeding 
the paid-up capital stock of such corporation, joint stock company, or asso- 
ciation, or insurance company outstanding at the close of the year, and in 
the case of a bank, banking aMOriation, or trust company all interest actually 
paid by it within the year on deposits." 

It is roanifeat that with respect to interest on "its" bonded or other in- 
debtedness, the right of deduction and the limitation of that right must be 
found in the third paragraph quoted above, and that, however burdensome 
■uch limitation may appear to be to the particular companies aSected ther^y, 
it is nerertbelebs very clearly expressed by the Act ol CoDgress. It surely 
cannot be assumed that Congress, having speciflcally set a limitation to the 
amount of interest upon the indebtedness of ■ corporation which may be de- 
ductible from its gross income in reaching the measure of the tax under this 
law, left the way open in the first clause to eliminate the limitation imposed 
by the third, so that if In any of the cases suggested by the allied real estate 
interests, the indebtedness secured by mortgage upon the properties acquired 
by the respective corporations shall have been assumed by them and has 
thereby become their indebtedness, interest on such indebtedness can be de- 
ducted only to an amount not exceeding the paid-up capital stock of the 
respective corporationa. On the other hand, cases are suggested in the com- 
munication submitted, where a realty corporation takes title to real property 
subject to a mortgage, but does not assume the indebtedness secured thereby. 
Under such circumstances, as is stated in the brief, " such mortgage is in no 
sense its indebtedness ; the ' thing ' itself, i. e., the real property, and not the 
corporation, is liable tor the mortgage and interest thereon; but in order that 
the corporation may maintain or keep possession of or not be ousted there 
from, the interest must be paid." 

This would not be payment by the corporation owning the property subject 
to such lien of its ovm indebtedness, because the indebtedness is not "its" 
bonded or other indebtedness, hut an indebtedness by a third party and 
charged as a tien upon the land acquired, subject thereto, by the purchasing 
corporation. The interest accruing upon such charge or incumbrance would 
certainty fall within the description in the Brst clause of the second para- 
graph of the section under consideration as one of the " charges required to 
be made as a condition to the continued use or possession of property " aRi 
therefore would be deductible as such. 



Sec. 93. Deduction In Case of Banking institutions to the 
Amount of Interest Actually Paid By Them Within the Year 

On Deposits All banking or tniat institutioDB may deduct all 

interest actually paid by them witbin tbe year on deposits. It 
has been held by tbe treasury department tbat interest paid on 
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time deposito aod depoeitB subject to check, conatitute proper 
deduction from the amount of gross income daring the year. (T. 
R. March 29, 1910, No. 1606, aee Appendix E.) 

Sec 84. Deduction for Taxes. — Deductiona may be made 
for all sums paid by companies within the year for taxes imposed 
tinder the authority of the United States or any State or Terri- 
tory thereof, or imposed by the government of any foreign countrj 
as a condition to carry on business therein. Interest or taxes 
accruing prior to the year for which return is made is not a proper 
deduction from the gross income for that year, (T, R, March 29, 
1910, No. 1606, see Appendix K.) 

Import duties or taxes if included in arriving at cost of goods 
are not deductible under the head of taxes paid during the year. 
(T. R March 29, 1910, No. 1606, see Appendix K.) 

Sec 96. Meaning of the Word "Taxes" as Employed In 
the Act. — The word " taxes," as used in the act, should un- 
questionably be given a very broad and liberal meaning. That 
is, it should include all taxes on real and personal property, cus- 
toms, excises, licensee, special assessments, etc. (T. R. March 
■29, 1910, No. 1606, see Appendix K.) 

Sec 96. What Species of Foreisn Taxes May Be Deducted. 

— The Federal Corporation Tax Act specifically authorized de- 
duction on account of taxes imposed by the government of any 
foreign country as a condition imposed by such government upon 
.Vmerican companies carrying on business vithin its territories. 
(Act, paragraph 2, lines 88-90.) The taxes here referred to are 
the ordinary license or occupation taxes imposed by foreign gov- 
ernments upon companies doing business within their jurisdiction. 

Sec 97. Deductions to the Amount of Dividends Received 
Upon Stock of Ail Companies, Subject to the Payment of the 
Corporation Excise Tax. — The amounts received by companies 
subject to the operation of the Federal Corporation Tax Law 
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witliiii the tax year, as dividends upon the stock of other corpora- 
tions, joint stock companies or assoeiatiiHis, or insurance com- 
panies, are proper subjects of deduction. (Act, paragraph 2, 
lines 60-63.) If the forgoing provision had not been inserted 
in the Corporation Tax Law there would have been one inevitable 
result, and that would have been a plain case of double taxation. 



S«c. 98. Are Deductions Permissible for Dividends on 
Shares in a Company Whose Net income Is Less Than 
$5,000? — The answer to this question is undoubtedly in the 
affirmative. In order that dividends of this character maj be a 
proper subject for deduction, all that it is necessary for the etan- 
pany making the return to show, is that the same must have been 
received irom companies iielonging to a class subject to the tax 
imposed by the Federal Corporation Tax Law, 



Sec 99. Are Deductions PermisBible oa Account of Divi- 
dends on Shares In Foreign Companies? — Under the ruling 
of the treasury department (March 29, 1910, No. 1606, see Ap- 
pendix E.) dividends received on stock of foreign corporations 
which are not subject to the operation of the Federal Corporation 
Tax Law do not constitute a proper deduction. 



Sec. 100. Foreign Companies— SUtutory Method of Cal- 
culating Tax on income Thereof. — The Federal Cca^ration 
Tax Law (section 1, lines 10-26) provides that foreign companies 
shall be subject to the tax prescribed by the act only with respect 
to the carrying on or doing business by such company to an equiva- 
lent income of one per cent upon the amount of net income over 
and above $5,000 received by it from business transacted and 
capital invested within the United States and its Territories, 
Alaska and the District of Columbia during the tax year. The 
act further jHtividee (section 2, lines 35-63) that such net income 
shall be ascertained by deducting from the gross amount of its 
income received within the year from business transacted and 
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capital invested within the United States and any of its Terri- 
tories, Alaska and the District of ColumUa : 

Fint, All th« ordinary uid neceas&ry expeiiM* BctUAlly puid witbin the 
year out of «BrmDgB in the maintenance and operation of itf buaine«( •nJ 
property within the United Statei and its Territories, AlaskA, and the Dia- 
iTiet of Columbia, including all chaTgea, euch as rentals or franchise payments 
required to be made »s a condition to the continued use ur pumteasion of prop- 
erty; (second) all loeses actually austained within the yt-ar in business con- 
ducted by it within the United States or its Territorivn, Alaaks, or the Dis- 
trict of Cohtmbia, not compensated by insurance or otherwise, including a 
reasonable allowance for depreciation of property if, and in the caae of insur- 
aoM companies the sums other than dividends paid within the year on policy 
and annuity oontracts and the net addition, if any, required to be made within 
the year to reserve funds; (third) interest actually paid within the year or 
its bonded or other indebtedness to an amount of such bonded and other in- 
debtedness, not exceeding the proportion of ita paid-up capital stock outatand- 
ing at the close of the year which the gross amount of ite income for the year 
(rom buainess transacted and capital invested within the United Btates and 
any of its Territories, Alaska, and the District of Columbia, bears to the gross 
amount of ite income derived from all sources within and without the United 
States; (fourth) the sums paid by it within the year tor taxes imposed under 
the authority of the United SUtes or any State or Territory thereof; (fifth) 
all amounts received by it within the year as dividends upon stock of other 
corporations, joint stock companies, or associations, and insurance companies 
sabject to the tax hereby imposvd. 



Sec. 101. How Shall the Business of Foreign Companies 
Transacted Within the United SUtes Be Distinguished from 
That Transacted in Foreign Countries? — The annwer to this 
question is destined to prove one of the knottipat problems found 
anywhere in the Federal Corporation Tax Law. Mncli light, how- 
ever, may be found in this connection by reference to the deciaionR 
of the courts in States where licenses or franchise taxes are im- 
posed upon foreign corporations solely upon the capital invested 
in the foreign jurisdiction where such tax in imposed. The 
Federal Corporation Tax Law provides that the tax shall b.- 
levied, in the case of foreign companies, upon the business trans- 
acted, and the capital invested within the tJnited States. (Act, 
seeticm 1, lines 10-26.) 

Sec 108. Meaning of Business Transacted Within the 
Uulted States. — The phrase " business transacted within the 
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United States," has unquestionably the same meaning as similar 
pbraseolt^ when found in the various incorporation acts govern- 
ing the taxation of foreign corporaticois which transact business 
within the said State. (See, for example, People ex rel. Wall & 
Hanover Street Railway Co. v. Miller, 181 N. Y. 329.) 

Sec. 103. Meaning of Capital invested Witliin tlie United 
States. ^ A corporation may transact business within the United 
States and yet have no portion of its capital invested therein. The 
property of foreign corporation to be subject to taxation within 
the class now under discussion should represent capital invested 
in real or personal property and permanently located in the United 
States. (See Wall & Hanover St. Realty Co. v. Miller, 181 N. Y. 
329.) 

Sec. 104. Statutory Enumeration of Deductions from Qross 
Income by Foreign Companies. — The Federal Corporation Tax 
Law specifically enumerates the following deductions, which shall 
be made from the gross income of a foreign company, in order to 
determine the amount of net income upon which to base the pro- 
portionment of the excise tax to be levied upon any particular 
foreign company. These deductions are as follows: 

First. All the ordinary and necessary expenses actually paid witliin the 
year out of earnings in the maintenance and operKtion of its buaiDess and 
property within the United States and its Territories, Alaska, and the Distriel 
of Columbia, including all charges, such sb rentals or franchise paymentft 
required to be made as a. condition to tb« continued use or possession of prop 
erty; (second) all losses actually sustained within the year in business co:t- 
ducted by it within the United Stat«a or its Territories, Alaska, or tbe Hit- 
trtct of Columbia, not compensated by insurance or otherwise, including a 
reasonable allowance for depreciation of property, if any, and in the case of 
insurance companies the sums other than dividends paid within the year on 
policy and annuity contracts, and the net addition, if any, required by law 
to be made within the year to reserve funds; third, interest actually paid 
within the year to reserve funds; (third) interest actually paid within the 
year on its bonded or other indehtednesa to an amount of such bonded and 
other indebtedness, not exceeding the proportion of its paid*up capital stock 
nutatanding at the close of the year for which the gross amount of Its income 
for the year from business transacted and capital invested within the United 
States and any of its Territories, Alaska, and tbe District of Columbia, bears 
to the groBB amount of its income derived from all sourees within and wittaotit 
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tbe United SUU<>: (fourth) the Bumg paid by it witliin the year for taxen 
imposed under the authority of tbe United States or of any Stat« or Territory 
thereof; (fifth) all amouuts received by it within tbe year as dividends upon 
stock of other corporations, joint stock companies, or asaociations and inani- 
ance eonipaniea subject to the tax hereby imposed. (Act, section 2, line* 
3&-e3.) 



Sec. 106. What Are Ordinary and Neceiaary Expenses as 
Defined by the Act? — The same remarks that have already been 
made with reference to determining what are the ordinary and 
necessary expenses of domestic corporations in this immediate 
connection are equally applicable in determining this same ques- 
tion with respect to foreign companies. (See ante, sections 77, 
78.) 

Sec. 108. What Lossei Are Proper Subjects of Deduction? 

— The same observations which were made in this connection with 
reference to deductions for losses on the part of domestic com- 
panies are equally applicable here. (See ante, sections 81 to 84.) 

Sec 107. What Interest May Lawfully Be Deducted from 
Gross Income? — The same observations which were made in 
this connection with reference to deductions for interest on the 
part of domestic companies are equally applicable here. (See 
ante, sections 90, 91.) 

Qeneral expenses, such as coal ship stores, etc., of foreign steam- 
ship companies to be prorated as provided in act for interest 
deductions. (T. R Maroh 29, 1910, No. 1606, see Appendix K.) 

Sec 108. What Taxes May Properly Be Charged Against 
Gross income. — The same observations which were made in this 
connection with reference to deductions for taxes on the part of 
domestic ewnpanies are equally applicable here. (See ante, sec- 
tions 94,95.) 

Sec 109. What Dividends May Be Deducted from Gross 
Income. — The same observations which were made in this con- 
nection with reference to deductions for dividends on the part of 
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dcMneetio companies are equally applicable here. (See ante, sec- 
tions 97 to 99.) 

Sec. 110. Special Provision tor Asseument insurance Com* 
panies. — The act makes special provision as follows in the case 
of assessment insurance companies, to wit: It permits of deduc- 
tion in such cases to the amount of capital deposited by such com- 
panies of sums deposited with State or territorial officers pur- 
suant to law as additions to guaranty or reserve funds and that the 
same shall be treated as being payments required by law to reserve 
funds. (Act, section 2, lines 63-67.) 
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CHAPTER Vn. 

OORRECTION AND REVISION OP RETURN. 

Sec. 111. Transmission of the Return.— The Federal Coi^ 
poration Tax Act provides that all companies of the character 
described in section 1 of the act must, on or before the first day 
of March of each year, make a true and cnrrcet return, under 
oath or affirmation of its president or other principal officer, and 
its treasurer or assistant treasurer. This return must be trans- 
mitted by the company in whose behalf the return is made to the 
collector of internal revenue for the revenue district in which the 
company has its principal place of business. (Act, section 3, 
lines 93-95.) 

In the case of foreign companies, the return must be trans- 
mitted to the collector of the internal revenue district in which is 
situated the place where its principal business is carried on within 
the United States. (Act, section 3, lines !);j-!»5.) The words 
" principal place of business," as used in this connection, will 
undoubtedly be given a very broad and liberal interpretation and 
always in favor of the company making the return. Just so long 
as the return is transmitted in good faith, it matters little whether 
there is compliance according to the letter of the law in this regard. 
For the purpose of transmission, the principal place of business 
of a domestic company may be regarded either as the place desig- 
nated in its charter as the domiciliary office of the company or it 
may be looked at, from a business standpoint, as being the place 
where its plant or principal business operations are carried on. 
In the case of foreign corporations reference is undoubtedly had 
to the place in the United States from or in which its principal 
bnsinees operations therein are directed or carried on. 

Sec 118. Penalty for Failure to Malce Returns. — All re- 
tnms must be made by June 1st unless the collector, in ease of 
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neglect oocasioaed bj* the Bickness or absence of the officer au- 
thorized to make the return, or for other suf&cient reason, allows 
such further time for making the return as he may deem neces- 
sary not fflEceediiig thirty days. (Act, paragraph 5, lines 8 to 

i«.) 

In case of a refusal on the part of any company to make returns 
us required by the act, the commissioner of internal revenue h 
required to add fifty per cent, to the amount cf the tax as assessed 
by him. (Act, section 5, lines 1-18. See also section 126 post.) 



Sec. 113. Power of Collectors of Internal Revenue to Peject 
Incomplete Returns. — Inasmuch as the duty of the collector 
is to report to the commissioner of internal revenue of failure 
on the part of any company to make the returns as required by 
law (Act, section 4, lines 1—34), it may be safely asserted that by 
necessary implication it is his duty to report to the commissioner 
of internal revenue the fact that a certain company has made in- 
complete returns. In such a case the collector of internal revenue 
should simply transmit the return as made to the commissioner of 
internal revenue with such comments thereon as he thinks the caac 
requires. The law imposes upon him no power to reject returns 
or to refuse to accept them from companies, no matter how incom- 
plete. The act specifically says tliat such returns shall, as received, 
be transmitted forthwith by the collector to the commissioner of 
internal revenue. (Act, section 3, lines 93-95.) 

Sec. 114. Power of Commissioner of internal Revenue to 
Require Corrected Returns. — All returns, whether complete or 
incomplete or false, are required to be retained by the commis- 
sioner of internal revenue, whose duty it is to make assessments 
thereon. (Act, section 5, lines 18-38.) The act further provides 
as follows: (Act, section 4, lines 1-34.) 

Fonrth. Whenever evidence shall be produced before tbe CoDuniaiioner ot 
iDterni) Revenue which, in the opinion of the Comroiuioner, Justifles tbe belief 
that the return made by any corporation, joint atodc company, or asBocistion. 
or ineuranoe company, is incorrect, or wlieoever any collector shall report to 
the CommiMioner of Internal Revenue that any aorporation, joint stock eoni' 
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fMMj, or AMOciation, or insurance eompuy, has failed to make a return •• 
required by Uw, the Com miBai oner of iDternal Revenue mty require trom the 
corporation, joint stock companj, or association, or inniranoe company making 
BUeh return, such further inionnation with reference to ita capital, income. 
hMiM, and expenditures as he may deem expedient; and the Conunissioner of 
Internal Revenue, for the purpose of ascertaining the correctnesa of such 
return or for the purpose of making a return where nooe has been made, is 
hereby authorized by any regularly appointed revenue agent specially deaig 
naled by him for that purpose, to examine any books and papers bearing upon 
the matters required to be included in tfae return of auch corporation, joint 
stock company, or atsoeiation, or insurance company, and to require the 
attendance of any officer or employee of such corporation, joint stock company, 
or association, or insurance company, and to talce his testimony with reference 
to tlie matter required by law to be included in such return, with power to 
administer oaths to such person or persons; and tfae Commissioner of Internal 
Revenue may also invoke the aid of any court of the United States haviuic 
jurisdiction to require the attendance of such officers or employees and the 
production of such books and papers. 

Sec. lis. Evidence Required Upon Which to Base an Order 
for Corrected Returns. — Under either one of two existing state 
of facts the c<HnmissioDer of internal revenue is authorized to 
compel returns by any company coming within the purview of 
the act First ; whenever evidence shall be brought before the com- 
misaioner of internal revenue which in the opinion of the com- 
missioner justifies the belief that the return made by any 
corporation, joint stock company or association, or insurance 
eompany, is incorrect. Second. Whenever any collector shall 
report to the conunissioner of internal revenue that any corpora- 
tion, joint stock company or association or insurance company has 
failed to make the return as required by law. 

Under either of the foregoing state of facts the commissioner of 
internal revenue may require from the corporation, joint stock 
company or association, or insurance company making the said 
return the additional information set forth in the succeeding sec- 
tion. (Act, section 4, lines 1-34.) 

Sec. 116. Power of Commissioner of Internal Revenue to 
Require Additional information to Be Furnished. — Under the 
circumstances referred to in the preceding section, the commis- 
sioner of internal revenue ia given authority to require from com- 
panies making the return such further information as he may 
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deem expedient with reference to tlieir capital, income, losses, and 
expenditures. Upon the information so acquired the commis- 
sioner of internal revenue may amend any return or make the 
return where none has been made. (Act, section 4, lines 13-31.) 

Sec. 117. Power of Commissioner of internal Revenue to 
Examine the Company Books. — The commissioner of internal 
revenue, for the purpose of ascertaining the correctness of any 
return made to him, or for the purpose of making a return where 
none has been made ia specifically authorized by any regularly 
appointed agent specially designated by him for that purpose, b) 
examine any books and papers bearing upon the matters required 
to be included in the return of any corporation, joint stock com- 
pany or association, or insurance company. (Act, section 4, lines 
25-29.) 

Sec. 118. Power of Commiialoner of Internai Revenue to 
Take Testimony. — The commissioner of internal revenue is 
authorized through the medium of any regularly appointed rev- 
enue agent, especially appointed by him for that purpose, to take 
testimony of any officer of any corporation, joint atock ccunpany, 
association or insurance company subject to the federal corpora- 
tion tax, with reference to any matter required by law to be in- 
cluded in the return of any company making the same, or required 
to make the same. (Act, section 4, lines 25-29.) 



Sec. 119. Powers of Commissioner in Taking Testimony. 

— The commissioner appointed to take testimony relating to 
matters required to be set out in the return of any company sub- 
ject to the operation of the Federal Corporation Tax Act is given 
power to require the attendance of any officer or employee of any 
corporation, joint stock company or associaticm, or insurance com- 
pany, subject to the operation of the act, to take the testimony of 
such persons with reference to the matters required by law to be 
included in such return, with power to administer oaths to such 
person or persons. 
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Sec 19(k Attendance of Witnetus Before the Commia- 
aioner — How Secured. — The commiBsioner of internal revenne 
is given power to invite the aid of any court of the United 
States having jurisdiction, to require the attendance of such 
officers or employees and the production of such books and papers 
aa the commisBioaer appointed by him to take testimony, may 
deem desirable in connection with the making of any return of 
any corporation subject to the payment of the federal corporation 
lax. The foregoing provision was necessary in order to meet the 
difficulty which would undoubtedly be met in many cases by such 
commi88i<mers procuring the attendance of cheers or employees 
as witness, or in securing access to the books and papers of some 
company in the absence of any power granted to him to punish 
for contempt. 

The act specifically confers power upon the Circuit and Dis- 
trict Courts of the United States for the district in which any 
person summoned to appear before such commissioner to testify, 
or to produce books shaU reside, to compel such attendance and 
production of books and testify by proper process. (Act, section 
8, lines 19-24.) 

Sec. 121. Examination of Company's Books — How Secured. 

— The books of any company, subject to the operation of the 
Federal Corporatiim Tax Act, containing entries bearing upon the 
matters required to be included in the return may be required to 
be brou^t before the special commissioner a[^inted by the com- 
missioner of internal revenue. (Act, section 4, lines 13-29.) 
Such commissioner, provided ho is a r^ularly appointed revenue 
agent, and is especially designated l^ the CMnmissioner of internal 
revenue for that purpose, has authority to examine any books and 
papers therein upon the matters required to be included in 
any return. (Act, section 4, tines 13-25.) Such cMnmissioner 
would undoubtedly make an order requiring the company in 
whose behalf the return was to be made to produce before him 
such books and papers as the commissioner might designate in the 
order. In case these books were not produced, an application could 
be made 1^ the special commission to the proper Circuit or Dis- 
trict Court of the United States (Act, section 8, lines 19-24) 
asking for an order requiring the production of the books wanted. 
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Sec 182. What Courts Have Jurisdiction to Punish Wit- 
nesses for Refusal to Attend Before Commissioners. — Juris- 
diction is expresBly conferred upon the Cireuit and District 
Courts of the United States for the district in which the perBon^ 
summoned hy a special commieaioner under authority of the com- 
misaicmer of internal revenue to appear, testify or to produce 
books in connection with the making of any return hy any com- 
pany, shall reside, to compel such attendance, production of books 
with testimony hy proper process. (Act, section 8, lines 19—24.) 

Sec 123. What Witnesses May Be Compeiied to Testify 

and to Produce Boolcs. — The act apparently limits the right to 
compel the attendance of witnesses and the jwwduction of books 
before the commissioner to officers or employees of any oompany 
required hy law to make a return to the commissioner of internal 
revenue, under the provisions of the Federal Corporation Taix 
Law. (Act, section 4, lines 20-29.) There seems to be no 
authority for requiring the testimony of any person before a ctnn- 
miesioner who either was not an officer or employee of such oom- 
pany at the time, or who had not been such officer or employee at 
some previous time with respect to the production of hooka. It 
would appear that the same rules should be applied as are appli- 
cable in the ease of the issuance of a svbpaena dtu:es iecvan to 
officers or employees, of corporation. That is, that the order in 
such cases should be directed to the particular officer who has the 
custody and control of the books and documents which it is desired 
to examine. If it ia not known what particular officer has sudt 
custody or control it would undoubtedly he sufficient for the order 
to issue against the executive head or managing officer of the oom- 
pany, who would be ccnnpelled to cMuply with such order, pro- 
viding the books and documents wanted were within the jurisdic- 
tion of the court issuing such an order, at tlie time the same was 
made. 

Sec 124. Power of Commissioner of internal Revenue to 
Make, Amend or Correct Returns Upon Evidence Talcen Undef 
His Direction. ^ Specific authority is conferred up<m the com- 
miaiioner of internal rpvpnup, upon information acquired hy him 
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in the manner pTOBcribed in Uie act (Act, section 4, lines 29—31) 
to unend any return or to make a return where none has been 
made. (Act, section 4, lines 29-31.) 

Sec. ISS. Statutory Limitation of Time for the Correction 
of Returns. — Section 5 of the Federal Corporation Tax Lew 
(lines 24-38) provides as follows: 

In the case of an; companj refusing or neglecting to make the return to 
tbe Commissioner of Internal Revenue required by law, as well as in the caae 
of false or fraudulent returns, tbe Commiasioner of Internal Revenue shall, 
upon tbo discover; thereof, at any time within three years after such return 
is due, make a return upon information obtained in the manner prescribed 
by the act. 

Sec 126. Penalties for Erroneous or False and Fraudulent 

Returns If any company subject to the operation of the 

Federal Corporation Tax Act shall render a false or fraudulent 
return, it is liable to a penalty of not less than one thousand dol- 
lars and not exceeding ten thousand dollars. (Act, paragraph 8, 
lines 1-14.) Any person, authorized by law to make, render, 
sign, or verify any return who make any false or fraudulent re- 
turn or statement with intent to defeat or evade the assessment 
required by the act to be made, shall be guilty of a misdemeanor, 
and shall be fined not exceeding one thousand dollars, or be im- 
prisoned not exceeding one year or both at the discretion of the 
court with the coats of prosecution. (Act, section 8, lines 8-14.) 

In addition to the foregoing it is provided that the commis- 
sioner of internal revenue shall in the case of any return being 
made to him with false or fraudulent intent, add one hundred 
per cent, to the amount of the tax as the same would be assessed 
by him in a truthful and correct manner. (Act, section 5, lines 
1-4.) 

Sec. 127. Are tbe Returns Public Records? — The act pro- 
vides that when tbe assessment shall be made as {HYivided therein, 
the returns, together with any corrections thereof, have been made 
by the commissioner, shall be filed in the office of the commissioner 
of internal revenue, and shall constitute public records, and are 
open to inspection as such. (Act, section 6, lines 1-5.) 
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Tbe returns, however, are subject to iD8|>ecticni onl; np<» oom- 
pUanoe witii rules and regulatioDS prescribed by tbe Secretary of 
the Treasury and approved by tbe President (See T. D, 1666, 
November 28, 1910, Appendix X.) The regulation governing the 
returns of oorporaticais are set forth in Treasury Department No. 
1665, bearing date November 28, 1910, and read as follows: 

(R^uUtiona Qoveming the Iiupection of Retiimi of Corporfttioiu Wwle in 
AMorduoe with Sectioii 38 of tba Tariff Act of August 6, 1909.) 

Tbeasubt Dbfabtmeht, 
WiSBminmi, D. C, Itovtmher 2S, 1910. 
iHSPtcnoH OF RrruiHS. 

By Metion 38 of the Tariff Act of August S, 1909, CODgrsM impowd * sp«cUl 
excise tax upon *1I corporations, Joint stock comp*aies, knd uaociations, and 
insurance coroponieR, foreign and domestic, with certain ezoeptions, engaged 
in business in the United Btat«a, with respect to carrying on or doing such 
busineas, and prescribed the method of handling the return of each corporatioa 
as fotlom; 

" B. When tbe assessment shall be made, as provided in this aection, the 
returns, together with an; correction therMf which may have been made by 
tbe Commiasioner, shall be filed in ttie offlee of the Commiaiioner trf Interaai 
Revenue and shall constitute public records and l>c open to inspection as sueh." 

In th^ act making appropriations for the legislative, executive, and judicial 
departments of the government for tbe Bscal year ending JuDe 30, 1911, Uwre 
appears this language; 

" For classifying, indexing, exhibiting, and properly caring for the retnrM 
of all corporations, required by section thirty-eight of an act entitled "An Act 
to proTide r«venue, equalise duties, encourage the industries of the TTnit«d 
States, and for other purpdees," approved August fifth, nineteen hundred and 
nine, including the emplOTment, in the District of Columbia, of such clerical 
and other personal services and for rent of such quarters as may be neeesaary. 
twenty-five thousand dollars; Provided, That any and all sueh returns shall 
be open to inspection only upon the order of the President, under rules and 
regulations to he prescribed by the Secretary of the Treasury and approved 
by the President'* 

For the purpose of making effective the legislative intent thus expresaaJ. 
the President has ordered that all such returns shall be open to inspection 
under the following rules and regulations: 

I. Tbe return of every corporation shall be open to the inspection of th« 
proper ofi^rs and employees of the Treasury Department. Wbere aocess to 
any return is desired by an ofRcer or employee of any other department of tba 
)tovcrnment, an application for permission to inspect such return, setting ottt 
the reasons therefor, shall be made in writing, signed by the head of tbe ex- 
ecutive department or other government establishment in which sneb oflleer or 
employee is employed, and transmitted to the Secretary of the Treasury, tf. 
however, the return is desired to be used in any letral proceedings, or to b» 
used in any manner by which any information contained in the return could 
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be oude pablic, or access to any retnm is desired by tnj official of an; StaU 
ur Territory of the L'nitod States, the applieatioa for pcnnission to inspect 
siieh Ktam shall be referred to the attorney-geneTal, and if recommended bj 
ItiBO, transmitted to the Secretary of the Treasury. 

2. The Secretary of the Treasury, at his diacretion, upon application to him 
luade, setting forth what constitutes a proper showing of cause, may permit 
ioapeetion of the return of any corporation by any bona fide stoclcholder in 
Buch corporation. The person desiring to inspect such return shall make 
application, in writing, to the Secretary of tbe Treasury, setting forth th.-t 
rcKBotiB why he should be pennitt«d to make such inspection, and shall attach 
to bia application a certificate signed by tbe president, or other principal 
officer of such corporation, countersigned by the secretary, under the corporato 
seal of the company, that be is a bona fide stockholder in said company. 
(Where this certificate cannot be secured, other evidence will be considered 
by the Secretary of tbe Treasury to determine the fact whether or not the 
applicant is a bona fide stockholder and therefore entitled to inspect tbe return 
niade by auch company.) The privilege of Inspecting tbe return of any cor- 
poration is personal to the stockholders, and the permission granted by tbe 
Secretary to a stockholder to make such inspection cannot be delegated to any 
other person. 

3. The returns of the following corporations shall be open to the inspection 
«f any person upon written application to tbe Secretary of the Tr«Mnry, 
which application shall set forth briefly and succinctly all facts necessary to 
«nable the Secretary to act upon the request: 

(a) Tbe returns of all companies whose stock is listed upon any duty organ- 
ized and recognized stock exchange within tbe United States, for the purpose 
of having its shares dealt in by the public generally. 

(h) All corporations whose stock is advertised in the press or offered to 
Ibe pnblii! by the eorporation itself for sale. In case of doubts as to whether 
any eompany falls within the classification above, the person desiring to see 
soeh return tbould make application, supported by advertisements, prospectus, 
or such other evidence as be may deem proper to estahlish the fact that tha 
stock of such corporation is offered for general public sale. 

Returns can be seen only in the office of the Commissioner of Internal B«t- 
eane, in Washington, D. C. In no case shall any collector, or any other 
internal revenue officer outside of the Treasury Department in Wa^ington 
permit to b« seen any return or furnish any information wfaatsoercr relative 
to any return or any information secured by him in hia official capacity 
rebUng to such return. 

No provision is made in the law for furnishing a copy of any return to any 
person, and no copy of any return will be furnished except to tbe corporation 
making the return, or its duly constituted attorney. 

The provisions herein contained shall be effective on and after the SGth day 
of November, IBIO. 

PRaNKUR HacVbaoh, 

Bwrttaty of (h« TreMwry. 
Approved: 

Wm, H. TifT, 

The White Boute, Votwmber 2e, 1910. 
fto. Corp. Tax — 10 
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Sec. 128. Statutory Protection Against Disclosures of Con- 
tents of Returns. — Section 7 (lines 1-12) provides as follows, 
with reference to discloeures of contents of returns, to wit: 

It shall be unlawful for any collector, deputj collector, agent, clerk, or other 
officer or employee of the United States to divulge or make known in anj 
manner whatever not provided by law to any person any information obtaineil 
by him in the diBcbarge of his ofGcial duty, or t« divulge or make known in 
any manner not provided by law any document received, evidence taken, or 
report made under this section, except upon the special direction of the Preei 
dent; and any otfenee against tht foregoing provision ahall be a misdeQwanor 
and be punished by a line not exceeding one thousand dollars, or by imprison- 
ment not exceeding one year, or both, at the discretion of the court. 

In this connection attention is called to Treasury Department 
Regulation dated February 17, 1910 (No. 594, ace Appendix H.), 
which has exclusive reference to this so-called publicity clause 
of the Federal Corporation Tax Act. The foregoing regulation 
reads as follows : 

Many communications have been received at this office making inquiry as 
to how the returns of corporations, joint stock companies, associations, and 
insurance companies, made as required under the provisions of the Corporation 
Excise Tax I^w (section 38 of the TarilT Act of August 5. 1909) were to be 
l.andled in the office of the Commissioner of Internal Revenue, and whether 
or not they were to be open to general inspection. 

The law, paragraph 6, on this subject, is as follow.^: 

" S. When the atisessment shall be made, as provided in this Becti<Hi. tlie 
returns, together with any orrertions thereof which may have been made bv 
the Commjasioner, shall be filed in the office of the Commissioner of Internal 
Revenue, and shall constitute the public records and be open to inspection a 

Congress appropriated SIO.OOO to carry into effect the provisions of the law. 
Under general statutes no portion of this appropriation is available for us* 
in the District of Columbia. The returns cannot be open to general inspection 
in the District of Columbia without the expenditure of a substantia) sum it 
money. If, therefore, it was the intent of Congress to make these retunm 
open to general inspection, it will be necessary for it to appropriate ft auni 
sufficient to cover the necessary expenses. Until this is done this bureau ml*i 
that the returns made under this law are to be handled just as returns madi^ 
under other internal revenue statutes. 

Any person, therefore, other than the taxpayer making the return, or his 
duty appointed agent or attorney, who desires to see such return ahall make 
written application to the Secretary of the Treasury, who, in hia discretion, 
will, upon a proper showing of cause approve such request. A request thus 
approved should then be presented to tbe Commiasioner of Internal Revenue, 
who will thereupon permit the return in question to be seen by the applieant 
on such conditions as the Secretary of the Tressury shall have impoMd. (Ste, 
however, section 127, ante.) 
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CHAPTER VIII. 

ASSESSMENT OF THE FEDERAL CORPORATION TAX. 

Sec. 129. Assessment and General Remarks Thereon. — 
Upon the receipt of the returns rendered, thi' tax, as ascertained 
to be due, must be assessed at the rate of one per centum upon the 
net income of the company making the return, over and above 
$5,000 received by it As soon as the return is made by any com- 
pany a record thereof is made by the collector to whom the return 
is transmitted, stating the name of the company making the re- 
turn, the nature of the principal business transacted, the location 
of the principal place of business with the net income reported and 
the date on which such return was received. For this purpose a 
fonn is furnished by the commissioner of internal revenue (Form 
632, see Treasury Department Regulation, De<-einber 'i, 1903, 8ei> 
Appendix C). 

Under the regulations of the treasury department collectors are 
instructed whenever it appears to them advisable to do so, to 
request that a revenue agent be especially designated to collect 
and furnish to the commissioner of internal revenue such ad- 
ditional data as in his judgment is necessary to determine the 
actual amount of tax to be assessed against any company which, 
under the law, is required to make a return. (Internal Revenue 
Regulation, December 3, 1909, see Appendix 0.) 

Collectors of internal revenue are further instructed to make 
a careful canvass of their districts to ascertain whptlier all retumn 
due have been received from companies subject to the tax imposed 
by the Federal Corporation Tax Law (December 3, 1909, see 
Aiq>eaidix C.)- 

Sec. 130. Powers of Commissioner In Making Assessment. 

— Leaving out of consideration the power of the commissioner of 
internal revenue to require the making of a correct return, his 
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duties with reepect to making an aaaesement are purely ministerial 
and are not in any sense judicial. All that remains for him to do 
is to make the necessary mathematical calculation to determine the 
amount of the tax assessed on the basis of one per centum of the 
total net incmne less the $5,000 net inoome allowed to each com- 
pany free from taxation. 

Sec 131. Statutory Definition of Amount of Assessment. — 

If a correct return is made on or before March let of each tax 
year then the assessment is made on the basis of one per cent, on 
the net income as ascertained from the returns, excluding the 
$5,000 income allowed to all companies free from taxation. (Act, 
section 1, lines 13-15.) However, in case any company has failed 
or neglected to make the return, or to have the same verified by 
the proper officers, thus necessitating the making up of a return 
by the commissioner of internal revenue, the latter then directs 
that fifty per centum is to be added to the amount of the tax. 
(Act, section 5, lines 1-6.) In ease of a return made with false 
or fraudulent intent, the act provides that one hundred per centum 
is to be added to the amount of the assessment, making the same 
two per centum of all net inoome in excess of $5,000, 



Sec 132. Time Witliin Which Assessment Must Be Made^ 

The act provides that all assessments shall be made before June 
Iflt (Act, section 5, lines 18-24), and in case of neglect occa- 
sioned by the sickness or absence of any ofiGcer of any company 
required to make the return, or for other sufficient reason, the 
collector may allow such further time (suheequent to March Ist 
of the tax year) for making and delivering such return to him, 
as he may deem necessary, not exceeding thirty days. 

Ketums may be made under the immediate direction of the 
commissioner of internal revenue, and assessments may be made 
by him thereon at any time within three years after such return is 
due. (Act, section 5, lines 24-38.) 

Sec. 133. Notice of Assessment — The act, by implication at 
least, seems to require that notice be given to the companies as- 
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Beesed. (Act, section 5, Hues 32-34.) Under the Treasury Kegu- 
laticms (December 3, 190d, see Appendix C.) collectors of int«nial 
revenue of each district are required to give notice of assessment 
and subsequent demand under the forms prescribed by the com- 
missioner of internal revenua (Forms 17, 21.) 

Section 3184 of the United States Revised Statutes provides as 
follows, to wit: 

WbeT« it IB not otherwise provided, the collector BbAll, in perwrn or hj 
de{int7, within ten days after receiving any liat of taxes trom the Commis- 
aioner of Intemul Rercnoe, give notice to each person, in writing, to pay any 
tax stated therein to be left at his dwelling or usual place of bUBiness, or to 
be sent by mail, stating the amount of sucb tax and deniandiog payment 
thereof. If such person does not pay the tax within ten days after the serriee 
or sending by mail of such notice, it shall be the duty of the collector or hi* 
deputy to collect the 8»id taxes, and the penalty of Ave per oentom additional 
upon the amount of taxes and interest at the rat« of one per oentnm per 
month. 



Sec. 184. When AMessment Becomes Due and Payable. — 

The assessment becomes due and payable at any time on or before 
June 30th of each tax year. (Act, section 5, lines 32-38.) The 
only exception defined in the act is in those cases of refusal or 
neglect to make the return, and also in cases of false or fraudulent 
retums. (Act, section 5, lines 24—38.) 

To any sum or sums due and unpaid after the 30th day of 
June in each year, and for ten days after notice and demand 
thereof by the collector, there shall be added the sum of five per 
centum on the amount of taxes paid and interest at the rate of one 
per centum per month upon sucb tax from the time the same 
becomes due. (Act, section 5, lines 33-38.) 

Sec. 13S. Legal Effect of Making .Payments of AsseMments 
Under Protest. — Wherever any company upon whom a tax is 
sought to be imposed is desirous of disputing either the amount or 
the validity of the tax, it should pay the amount of the assessment 
under protest This for the reason that by making the payment 
in this manner it lays the proper foundation for the bringing of 
an action of assumpsit against the collector receiving the tax, to 
recover the amount so paid, for money paid to the government 
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without protest cannot be recovered back again in tlie absence of 
statutory provision therefor. Elliott v. Swarthout, 10 Peters 137 ; 
Wright V. Blakslee, \1\ U. S. 174. 

Attention ia called here to the language of the United States 
Supreme Court in Cheeseborough v. United States, 192 U. S. 253, 
48 L. E. 432, where the court spoke as follows : 

Tbe mle is firmly est*blished thkt tues voluntarily paid cannot be reccrT- 
ered back, and payments with knowledge and witboat compulaion are Tolun- 
tary. At the same time when taxes are paid under protest that tbey are being 
illegally exacted, or with netioe that tbe payor contends that tbej are filial, 
and intends to institute suit to compel tbeir repayment, a recovery in such a 
suit may on occasion be had, although generally speaking even a proteat or 
notice will not avail if tbe payment be made yoluntarily, with full Icnowledge 
of all the eircumatanccB, and without any coercion by the actual or threatened 
pxerciH of power possessed, or supposed to be possessed, by the party eiacUnt; 
or receiving the payment, over tbe person c 
the payment, from which the latter has no mc 
liayment. 

* * * In Union Pac. R. Co. v. Dodge County, Mr. Chief Jostice Waite, 
speaking for the court, said: "There are, do doubt, cases to be found in 
which the language of the codrt, if separated from the facts of the partlenlar 
case under consideration would seem to imply that a protest alone waa suffi- 
cient to show that tbe payment was not voluntary; but on examination it 
will be found that the protest was used to give effect to tbe other attending 
eircnmstanoes. Thus in Elliott v. Swartout, 10 Pet 137, B L. Ed. 373, and 
Bend V. Hoyt, 13 Pet. 260, 10 L. Ed. 156, which were customs cases, the pay- 
ments were made %a release goods held for duties on imports, and the protests 
became necessary in order to show that the legality of tbe demand was not 
admitted when the payment was made. The recoTery rested upon the fact 
that the payment was made to release property from detention, and tbe pro 
test saved the rights which grew out of that fact. In Philadelphia v. Tbe 
Collector, 6 Wall. 730, IS L. ed. £76, which were internal revenue tax cases, 
the actions were sustained "upon the ground that the special provisions in 
the internal revenue acts referred to warranted tbe conclusion ais a neceaaary 
implication that CangreBs intended to give the taxpayer such remedy." It 
is so expressly gtated in the last case, p. 14, L. Ed. 276. As the case of 
Rrskine v. Van Arsdale, 16 Wall. 75, 21 L. Ed. 63, followed these, and was of 
Ihe same general character. It is to be presumed that it was put upon the samr 
ground. In snch eases the protest plays the same part as it does in cuatomx 
eases and gives notice that the payment ia not to be considered as admitting 
tbe right to make the demand. 

The stamps In quention were purchased from the Collector of Internal Rev- 
enue for the Second District of New York, for the purpose of affixing th«n to 
a deed of convevanee to the building company, but tbe collector was not In- 
formed at the time of tbe purchase of the particular purpose, and no intima- 
tion was Kiven him, written or oral, that petitioner claimed that the law 
requiring such stamps was unconstitutional, and that he was matdng tlw 
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i under durra». The petition did a)1^e that the building oompany 
wu unwilling to Bcixpt an unstamped conveyanM, and Uiat tlie stamps iTer» 
thereupon affixed in order to compleU the tranuction and obtain the consid 
eration, but if that constituted duress as between ClieeBehrough and his build- 
ing company it was a matter with which the collector had nothing to do. On 
the face of the petition the purchase was purelj voluntary snd made under 
mutual mistake ot law if the law were unconstitutional. But it is said Uiat 
protest or notice would bave made this payment inmluntary and that be- 
cause something orer nineteen months after the payment petitioner made " a 
written application " to the Commissioner of Internal Rerenue for the amount 
In had paid for the stamps the ordinary rule did not apply, inasmuch as sueli 
an spplication wan " the statutory equivalent of a common-law protest or 
notice of suit." 

The reference is to section 3220 of the Revised Statutes, which provides 
that the Commissioner of Internal Revenue, on sppeal to htm, may remit, 
refund, and pay back all taxes erroneously or illegally assessed or collected, 
or that appears to have been unjustly assessed or excessive in amount, or in 
any manner wrongfully collected; and also " repay to any collector or deputy 
collector the full amount of such sums of money as may he recovered against 
him in any court, for any internal taxes collected by him, with the cost and 
expenses of suit; " while aeetiona 3220, 3227, and 322S provide that no suit 
shall be maintained for the recovery of internal taxes alleged to have been 
erroBcously or ill^ally assessed or collected " until appeal shall have been 
duly made to the Commissioner of Internal Revenue " or unless brought within 
two years after the cause of action accrued ; and that the claim for ref un4iitg 
flball be presented to the CommissioDer within two years. 

Tbe words " until appeal shall have been duly made " appear to us to imply 
Hn adverse decision by the collector, at least a compelled payment, or official 
demand for payment, from which the appeal is tsken. 

In Stewart v. Barnes, 163 U. S. 460, 38 L. Ed. TBI, 14 Sup. Ct. Rep. 849, 
this court treated the language as providing lor " an appeal," and we think 
Gorraetly. 

This petition did not set up any ruling of the collector, either specific or 
resulting from a demand to which petitioner yielded under protest or with 
notice, and from which he appealed to the Commissioner, but averred that he 
" made a written apptlcation " to the Commissioner to nfund the amount be 
had paid. 

We do not say that this was not sufficient to justify action by the Commis- 
sioner, but the averment as it stands is not equivalent to stating a previous 
adrerte decision appealed from. Tbe inference is that the application was a 
mere afterthought, the payment was voluntary. 

The Commissioner might, neverttielesB, hsve allowed the claim, and donbtle»i 
would have done so, in the interest o( justice, if there were no particular 
drenmstancea to discredit it, and the law had been held unconstitutional by 
this court. But he rejected it, and petitioner vras remitted to his suit in no 
different plight, so far as his cause of action was concerned, than if be had 
not sought the Commissioner st all. 

In tl. 8. V. Real Estate Sar. Bank, 104 U. 8. 728, 26 L. Ed. OOB, it wta held 
that Uw alfcnranM of a claim by the CommUstoner waa equlvalsat to an 
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Moount stated between private partieH, and binding on the United States until 
impeached for fraud or mistalce, and that if not paid on proper application 
through the accounting officers of the Treasury Department, an action might 
b« maintained on it in the Court' of Claims j while if the claim were rejected 
an action might be prosecuted against the collector. It was not, howerer, 
Taled that in tbe latt«r situation a recover; could be had if the original pay- 
ment had been voluntary and without objection. 

It is one thing lor the government to correct mietalces, return overcharges, 
or refund amounts exacted without authority, when aatiaSed such action U 
due to justice, and quite another thing for the government !<> be compelled to 
repay amounts which, in ita view, have been lawfully collected. 

By lection 8220 authority b given and opportunity afforded to do what jna- 
tice and right ar« found to require, and the conditionB which govern contested 
litigation may well be regarded as waived; but it does not follow that tiMT« 
it any statutory waiver of such conditions when the government is prooeeded 
against in invitum. 

As we have said, the purchase of these stamps was purely voluntary, and if, 
notwithstanding recovery could be had, it could only be on protest or notice, 
and there was none such here, written or verbal, formal or informal. 

It is argued that the provisions of section 3220, for the repayment of judg 
mente against the collector, rendered protest or notice unnecessary for bis 
prot«ction; but it was clearly demanded for the protection of the government 
In conducting the extensive bneiness of dealing in stamps, which were sold 
and delivered in quantities, and without it there would not be tiie slightest 
vestige of involuntary payment in transactions like that under consideration. 
And we Snd no right of recovery, expressly or by necessary implication, con- 
ferred by statute, in such circumstances. 



Sec 138. Form of Protest. — No particular form of proteBt is 
necessary. The parties should state that the payment is nuidc 
under duress, and the protestant should set forth the fact that be 
claims that the tax as assessed is illegal, and should specify the 
specific grounds upon which the claim of illegality is based. Tbe 
protest should be signed in the name of the company making the 
payment by some executive officer making the same in its behalf, 
or by its attorney duly authorized to act in the premises. (T. K. 
March 29, 1910, No. 1606.) Cheeseborough v. United States, 192 
U. S. 253, 48 L. E. 432 ; Wrigbt v. Blakeslee, 101 U. S. 174, 85 
L. E. 1048. 
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CHAPTER IX. 

COLLECTION OF FEDERAL CORPORATION TAX. 

Sec. 137. Collection of the Tax — aeneral Remarks Thereon. 

— It is made the duty of the several collectors of internal revenue 
throughout the United States, under the immediate direction of 
the commissioner of internal revenue, and under the general direc- 
tion of the Secretary of the Treasury, to see to the collection of 
the federal corporation tax. See United States Bevised Statutes, 
S§ 3172, 3183. 

Secti(»i 3183 of the United States Revised Statutes provides as 
follows : 

It ahmll be the dut; of the eolkctorii, or their deputies, in their respoctive 
lUatricts, and they are authorized to collect all the taxes impoeed by law, 
bowerer the aame may be deHignated. And every collector aball giv- receipts 
[or all nauB collected by him. 

The collection of the tax bb assessed is subject to the same 
general statutory provisions as are other internal revenue taxes, 
(his fact being based upon the provisions of section 8 of the 
Federal Corporation Tax Law (lines 15-18), to the effect that 
all laws relating to the collection, remission and refund of internal 
revenue taxes, so far as applicable to and not inconsistent with 
the provisions of the federal corporation tax, are extended and 
made applicable hereto. 

The Attorney-General of the United States in his opinion, 
dated April 2, 1910 (see Appendix), speaks as follows, with 
reference to the assessment and collection of the federal corpora- 
tion tax: 

On or before March 1 of each year retiima are required to be made by thi* 
corporationB, joint stock companies, and aBBociatione liable for the tax to the 
Colleetor of Internal Revenne of the district in which they hare their principal 
places of business. These returns are forwarded by the colleetor to tbe Com- 
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miwioDcr of Internal BeTcnue, who Hball make tbe ksscMinenta thenoii. Bj 
•ection 31S3, Berised Statutes, the dut^ of collecting all taxes ia their re- 
spective districts 1b imposed by law od tbe collector! or their deputies, and 
by section 3184 it is pcovided that the collector shall in person or bj depu^, 
within ten days after receiving any list of taxes front the Conunusioner of 
Internal ReTcnue, give notice to each person liable to pay any taxes stated 
therein, specifying tbe manner in which inch notice shall be given. And in 
the Bfth paragraph of section 38 of the Act of 1909 it is provided that 
asaesaments shall be made, and tbe several companies liable to tbe tax shall 
be notified of tbe amount for which they are liable ou or before tbe 1st day of 
June of each successive year. Therefore It is the duty of tbe Conuuissioner of 
Internal Revenue to send to each collector a list of the companiea liable for 
the tax in his district, showing tbe amonnta for which they are liable, witiiia 
such time that tbe collector may give the required notice to such eompantss 
on or before tbe 1st day of June, and upon such lists the collections are madr. 
These are tbe onlj Hats which by statute are required to be sent to the eol- 
lectorsi and under the provision of section 31B6, Revised Statutes, as amended, 
which ia above quoted, the lien ia flxed upon the assets of tbe corporation 
when this list comes into tbe collector's bands." 



Sec. 138. To What Extent Is tbe Tax a Lien? — Section 

3186 of the United Statee Revised Statutes resds as follows, 
to wit: 

If any person liable to pay any tax. neglects or refuses to pay the aanw 
after demand, tbe amount shall be a lien in favor of tbe United States from 
the time when the assesament list was received by tbe collector, except wbtt 
otherwise provided, until paid with the interest, penalties, and costs that may 
accrue in addition thereto upon the property and rights to property belonging 
to such person. 

The question as to whether a tax assessed under the provisions 
of the Federal Corporation Tax Law heoomes a lien upon the 
property of the compan; against whi<ji the same is assessed, was 
considered by the Attorney-General of the United States in his 
opinion of date April 2, 1910. After holding that the company, 
eonoeming which his opinion had been invoked, was liable for the 
excise tax created by section 38 of the Act of Cmgress of August 
5, 1909, he was asked to render an opinion upon the following 
question : Whether a lien existed on the assets of the said cor- 
poration to secure the payment of said federal corporation tax, 
and incidentally, when the lien attaches to .the property of a cor- 
poration or joint stock company liable for taxes under said act 
The opinion rendered on this question ia aa follows, to wit: 
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It will be observed that there is do expreu proviaion in thU act vhiefa 
cre*Ua a lien upon the property of the corporation, joint atock eompanj', or 
UBOciktion to secure the payment of the tax. However, by section 3186, Re- 
vised Statutes, as amended by Act of March 1, 1879 (20 Stat. 331), it U 
provided generally with reference to iut«mal rerenue taxei, that " if an/ 
person liable to pay any tax neglects or refuses to pay the aame after demand, 
the amount shall be a lien in favor of the United States from the time when 
the aaseasment list waa received by the collector, except when otherwise pro- 
vided, until paid, with the interest, penalties, and costs that may accrue in 
addition thereto, upon all property and rights belongii^t to socb person," and 
in tba eighth paragraph of said section 38, Act of August S, 1909, it is pro- 
vided that "all laws relating to the collection, remission, and refund of in 
temal revenue taxes, so far as applicable to and DOt inconsistent with tbe 
provisions of this section, are hereby extended and made applicable to tbe tax 
imposed by this section." The method of assessing the tax and collecting the 
saine, as provided for in tbe act itself and in the general statutes, appears to 
be as follows: On or before March 1 of each year returns are required to be 
made by the corporation, joint stock companies, and associations liable for 
tbe tax to the Colteclor of Internal Revenue of the district in which they have 
tbeir principal places of business. These returns are forwarded by the col' 
lector to tbe Commissioner of Internal Revenue, who shall make the aaaeas- 
ments thereon. By section 3183, Revised Statutes, the duty of collecting all 
taxes in their respective districts is imposed by law on the collectors or their 
deputies, and by section 3184 it is provided that the collector shall in person 
or by deputy, within ten dsys after receiving any list of taxes from the Com- 
roiasioiier of Internal Revenue, give notice to each person liable to pay any 
taxes stated therein, specifying the manner in which such notice shall be 
given. And in the fifth paragraph of section 38 of tbe Act of IBOO it is pro- 
vided that assessments shall be made and the several companies liable to the 
tax shall be notiSed of the amount for which they are liable on or before the 
Irt day of June of each sueoesalve year. Therefore, it is the duty of the Com- 
missioner of Internal Revenue to send to each collector a list of the com- 
panies liable for the tax in bis district, showing tbe amounts for which they 
are liable, within such time that tbe collector may give hie required notice 
to such companies on or before the 1st day of June, and upon such lists the 
collections are made. These are the only lists which by statute are required 
lo be sent to the collectors, and under the provision at section 3180, Revised 
Statute*, as amended, which is above quoted, the lien is fixed upon the assets 
of the corporation when this list comes into the collector's hands. Therefore 
if the corporation in question had distributed all of its assets and had became 
dissolved in tbe manner provided for by law prior to December 31, 1909, then 
when the list of assessments came into the bands of the collector there waa 
neither corporation nor assets, and nothing upon which the lien could attach, 
and oODieqoently no lien exieto to secure tbe payment of the taxes. 



Sec. 139. Enumeration of Statutory Methods for Collecting 
the Tax. — With respect to the methods that may be employed by 
the federal government in coUecting tbe federal corporation tax 
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reference must be had to the reviBed statutes of the CTnited States, 
providing generally for the collection of internal revenue taxes. 
This for the reason that the Federal Corporation Tas Act itself 
provides that " all laws relating to the collection, remiasiiHi and 
refund of internal revenue taxes, so far as applicable to and not 
inconsistent with the provisions of the secticHi, are hereby extended 
and made applicable to the tax hereby imposed. '* 

Turning now to the revenue laws applicable generally to the 
collecticm of internal revenue taxes we find the following methods 
open to the government as means for the collection of the annually 
imposed federal corporation tax, to wit: First, by distraint 
through levy and sale of the personal property of the corporation 
against whom the tax is imposed ; second, by attachment and sale 
of real property of the company against whom the tax is imposed ; 
third, by action of debt against the company against whom the 
tax is imposed. 

Sec. 14a Levy Upon and Sale of Personal Property. — The 

following sections of the revised statutes of the United States 
are applicable in case it bectunes necessary to levy and sell per- 
sonal property of the company in order to secure payment of a 
specific tax assessed against it under the Federal Corporation Tax 
Law: 

Section 31S7. If any person liable to pay Any tixea neglects or refuMa to 
pay the same within ten daye after notioe and demand, it shall be lawful for 
the collector or bis deputy to collect the said tax, with five per centom addi- 
tional thereto and interest as aforesaid, by distraint and sate in tbe manner 
herein provided, of the goods, chattels, or other effects, including stocks, secu- 
rities and evidences of debt of the pers(m delinquent as aforesaid; Provided, 
that there be exempted from distraint and sale, if belonging to tbe head of 
a family, school books and wearing apparel neoessary for said family; also 
arms for personal use, one cow, two bogs, Ave sheep and tbe wool thereof, pro- 
vided the a^^gate market value of such sheep shall not exceed flfty dollars ; 
and neoessary food for such cow, bogs and sheep for a period not exceeding 
thirty days; fuel to an antount not greater in value than twenty-flve dollars; 
provisions to au amount not greater than fifty dollars; household fnmitara 
kept for use to an amount not greater than three hundred dollars; and the 
books, tools or implements of a trade or profession to an amount not greater 
than one hundred dollars shall also be exempt; and tbe oBcer making tha 
distraint shall summon three disinterested householders of the vicinity, who 
shall appraise and set apart to the owner the amount of property herein 
declared to be exempt. 
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SeetiOD 318S. Id auch Mse of neglect o^ rehual the collactor may levy or 
bj wirrant may authorize a deputy collector to levy upon all property and 
righU to property, except as are exempt by the preceding seetioa, belonginK 
to mcli person, or on wbich the said lien exiats for the payment of the enui 
due fts Kforeiaid, with interest and penalty for nonpayment, and also of such 
farther sum as shall be sufficient for the fee*, costs and expenses of Bucb levy. 

Section 31SS. All persons and officers of companies or corporations are re- 
quired on demand of a collector or deputy collector about to distrain, or 
having distrained on any property or rights of property, to exhibit all books 
«oat*ining evidence or statements relating to the subject of distraint on the 
property or rights of property liable to distraint for the tax due as aforesaid. 

BeetioD 3190. When distraint is made as aforesaid the officer charged with 
Um collection shall make, or cause to be made an account of the goods iir 
effects distrained, and a copy of which, signed by the officer making auch dia 
traint ahall be left with the owner or possessor ol such goods or effects at his 
dwelling or usual place of business, with some person of suitable age and dis 
cretton, if any such can be found, with a note of the sum demanded and the 
time and place of sale, and tbe said officer shall forthwith cause an injunction 
t« be published in some newspaper witbio the county wherein said distraint 
■a made, if a newspaper is published in said county, or to be publicly posted 
at tbe post office, if there be one within Ave miles nearest to the residence of 
tbe person whose property shall be distrained, and in not less than two other 
public places. Said notice shall specify the articles distrained and the time 
and place for the sale thereof. Such time Bhall not be less than ten nor mort' 
than twenty days from tbe date of such notification to the owner or possessor 
of tbe property, and the publication or posting of such notice as herein pro 
vided, and the place proposed for the aale shall not be more than five miles 
from the place of making such distraint. Said sale may be adjourned from 
tim« to time by said officer if he deems it advisable, but not for a time to 
exeeed in all thirty days. 

Section 3191. When property subject to tax, or upon which a tax baa not 
beoi paid, is seixed upon distraint and sold, the amount of such tax shall, 
aiftcr deducting the expenses of such sale, be first apportioned out of the pro- 
mods thereof, to the payment of the tax, and after any assessment of such 
tax has been made upon such property, the collector shall make a return 
thereof in the form required by law and the conunissioner of internal revenue 
shsll assess the tax thereon. 

Section 3IB2, When any property advertioed for sale under distraint, as 
aforesaid, ia of a kind subject to tax, and tbe tax has not been paid, and the 
amoant bid for such property is not equal to the amount of tbe tax, the 
collector may purchase the same in behalf of the United States tor an amount 
not exceeding the said tax. All property so purchased may be sold by the 
collector under snch regulations as may be prescribed by the commissioner of 
internal revenue. The collector ahall render to the commissioner a definite 
aoMrant of alt charges incurred in such sales, and in case of sale shall pay 
into tbe treasury the surplus, if any there be. after defraying all lawful 
charges and fees. 

Beetion 3IB3. In any case of distraint for the payment of the taxes afore- 
said, the gooda, chattels, or effects »o distrained shall be reatored to the owner 
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or poMesBOT i[, prior to the sale, payment at the amouot due U mwte to Uw 
proper officer charged with the collection, together with the feet and other 
charges; but in case of non'paj'meiit as aforesaid, the said offloers shall pro- 
ceed to Bell the said goods, chattels or effects at public auction, and shall 
retain from the proceeds of such sale the amount demaadabte for the use of 
the United States and a commission of Bve per centum thereon for his owa 
use, with the lees, charges for distraint and sale, rendering the overplue. if 
anj there lie, to the person who maj be entitled to receive the same. 

Section 3104. In all coses of sale as aforesaid, the certificate of such sale 
■hall be prima farie evidence of the right of the officer to make such sale and 
conclusive evidence of the regularity of his proceedings in making the same, 
and shall tranafcr to the purchaser all right, title and interest of said de- 
linquent in and to the property sold, and where such proper^ consists of stoelcs 
said certificate shall be notice when received, to any corporation, compan; or 
association, of said transfer, and shall be authority to such corporation, com 
pany or association to record the same on their books and records in the same 
manner as if transferred or assigned b; the party holding the same, in lieu of 
any original or prior certiHcates which shall be void, whether cancelled or not. 
And said certificates, where the subject of sale is securities or other evidenoes 
of debt, shall be good aod valid receipts to the prson holding the same as 
against any person holding or claiming to hold possession of such securi^es 
or otlter evidences of debt. 

Section 3195. When any property liable to distraint for tajies is not diTis- 
ible so as to enable the collector by a sale of part thereof to raise the whole 
amount of the tax with all costs, charges and commissions, the whole of such 
property shall be sold, and the surplus of the proceeds of the sale, after 
satisfying the tax, costs and charges, shall be paid to the pernon legally en- 
titled to receive the same; or if he cannot be found, or refuBes to receive the 
same, shall be deposited in the treasury of the Linited States, to be there 
held for his use until be makes application therefor to the Secretary of the 
Treasury, who, upon such application, and satisfactory proofs in support 
thereof, shall, by warrant to the treasurer, cause the same to be paid to the 
applicant. 

Sec. 141. Attachment and Sale of Real EsUte. — The follow- 
ing sections of the revised statutes are applicable ia case it bp- 
comes necessary to levy and sell real property of the company in 
order to secure payment of a specific tax assesaed against it under 
the Federal Corporation Tax Law : 

Section 3196. When goods, chattels or effects sufficient to satisfy the tan 
imposed upon any person are not found by the collector or deputy collector, he 
is authorized to collect the same by seiiure and sale of real estate. 

Section 3197. The officer making the seimre mentioned in the precedinft sec- 
tion shall give notice to the person whose estate it is proposed to sell by giv- 
ing him in hand, or leaving at his last or uaifal place of abode, if he has any 
such within the collectioD district where such eatate is sitnat«d. a notice in 
writing, stating what particular estate Is to he mM, describing the same with 
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Naaoubte certainty, uid tbe time when ami place where »uch olBcer propows 
to Mil tbe Bune; which time ihftll not be lees than twenty nor more than 
forty daya frum tbe time of giving said notice. The raid officer Bhall also 
cftOM a notification to the same effect to be publiahed in some newspaper within 
tbe county where EUch seizure is made, if any such there be, and shall also 
canae a like notice to be posted at the postoffioe nearest to tbe estate seized 
and in two other public places within tbe county; and the place of said sale 
skall not be more than five miles distant from the estate seized, except by 
special order of the CommiaaioneT of Internal Revenue. At the time and place 
appointed tbe officer making such seizure shall proceed to sell the said estate 
at public auction, offering the same at a minimum price, including tbe expense 
of making such levy, and all charges for advertising and the officer's fee of 
ten dollars. When the real estate so seized consists of Aeveral distinct parts 
or parcels, the officer making the sate thereof shall ofTtr each tract or parcel 
for sate, separately, and shall, if he deem it advisable, apportion the expenses, 
charges, and fees aforesaid to such several trnctH ur pureelH. or to any of 
tbem in estimating tbe minimum price a.foreHaid. If do person offers for aaid 
estate the amount of said minimum price, the officer shsll declare the same 
to be purchased by him for the United States, anil in case the same shall he 
declared to be purchased for the I'nitcd States tbe officer ahall immediately 
trauiunit a certificate of the purchase to the Commissioner of Internal Revenue, 
and at tbe proper time, as hereafter provided, shall execute s deed thereunder 
to its proportion, and the instrument of approval as to its form by the United 
Slates District Attorney for the district in which the property is situate, and 
•hall without delay cause to be duly recorded in the proper regiHter of deeds. 
and immediately thereafter shall transmit such deed to tbe ('«mmissioner of 
Internal Revenue. And said sale may be adjourned from time to time hy 
aaid officer for not exceeding thirty days, in all. if lie shall think it advisabl'^ 
•o to do. ff the amount bid shall not be then and there paid, the officer shall 
forthwith proceed to again sell said estate in the xame manner. And it \% 
hereby provided that all certificates of purchase and deeds of property pui- 
cbased by tbe United States under the internal revenue laws on salee for 
taiet, or not ibsulng from the United States courts which now are or may 
hereafter be found in the ofRce of any collector. I'nited States marshal or 
United States IMstrict Attorney, shall be immeiliately transmitted by such 
olBeert respectively to the Commissioner of Internal Revenue, and it is hereby 
further provided that for the preparation and approval by the United States 
District Attorney uf each deed as above required, a fee of (5 shall be a1' 
icnnd to that officer, to be paid by the United Rtates. and which he shall 
account for in bis emolument returns. 

Section 319S. Under sale of real estate as provided in the preceding sec- 
tion, and tbe payment of the purchase money, the officer making the seizure 
■od sale, shall give to the purchaser a certificate of purchase, which shall set 
forth the real estate purchased, for whose taxes the same was sold, the name 
of the parchaser, and the price paid therefor; and if the said real estate shall 
M)t be redeemed in the manner and within the time herein provided the said 
^eolleetor or deputy collector shall execute tn the aaid purchaser upon his 
mrrender of said certificate a deed to tbe real estate purchased by bim an 
id, reciting the facts set forth in said certificate, and in accordance 
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with Um >awa of the State in which skid real eetkte ia aituate, upon the aafe- 
jeet of aalea of real estate under execution. 

Section 3189. The deed of sale given in purguance of the preceding aectiwa 
shall be prima facie evidence of the facU therein stated; and if the prooeed- 
inga of the offer as aet forth have been aubBtantiallj' in aceordance with the 
proviaions of law, ahatl be ooniidered and operate aa a conveyance of all tile 
right, title and interest of the part; delinquent in and to the real estate 
thua held at the time the lien of the United Statea attached thereto. 

Section 3200. An; collector or deputy collector may, for the collection of 
tax imposed upon any person committed to him for collection, aeiae and aetl 
the lauda of auch person situated in an}' other collection district withio Um 
State in which such officer resides, and his proceedings in relation thereto 
shall hare the same effect as if the same were had in his proper collection 

Section 3201. Any person whose estate may be proceeded against as afore- 
said shall have the right to pay the amount due, together with the coats and 
charges thereon, to the collector or deputy collector, at any time prior to Ute 
sale thereof, and all further proceedings shall cease from the time of such 
payment. 

Section 3202. The owners of any real estate sold aa aforesaid, or their heirs, 
executors, administrators or any person having any interest thereon or a Uen 
thereof, or any person in their behalf, shall be permitted to redeem the land 
sold, or any particular tract thereof, at any time within one year after the 
sale thereof upon payment to the purchaser, but in caae he cannot be found 
within the county in which the land to be redeemed is situate, then to Uk 
collector of the district in which the land is situate, for the use of the par- 
chaser, his heirs or assigns, the amount paid by the said purchaser and 
interest thereon at the rate of twenty per centum per annum. 

Section 3203. It ahall be the duty of every collector to iKcp a record of all 
salea of land made in hia collection district, whether by himself or his depu- 
ties, or by any collector, in which shall be set forth the tax for which any 
huch sale was made, the dates of seizure and sale, the name of the party »■ 
sessed, and all proceedings in making said sale, the amount of fees and «ai- 
penses, the name of the purchaser and the date of the deed. And on or abont 
the Sth day of each succeeding month be shall transmit a copy of such reoord 
of the preceding month to the Commissioner of Internal Revenue. And it 
shall be the duty of every deputy making the sale as aforesaid to return a 
statement of all his proceedings to the collector, and to certify the record 
thereof. In case of the death or removal of the collector, or expiration of faia 
term of office, or from any other cauae, said record ahall be delivered to his 
successor in office; and a copy of every such record, certified by the collector, 
shall be evidence in any court of the truth of the facts therein stated- 
Section 3204. When any lands sold as aforesaid are redeemed as heretofore 
provided, the collector shall make entry of the fact upon the record men- 
tioned in the preceding section, and the said entry shall be evidence of aaM 
redemption. 

Section 3207. In any case where there has been a refusal or neglect to pay 
any tax and it has become necessary to seize and sell real estate to satiafy 
the same, the Conunissioner of Internal Revenue may direct a bill in chna- 
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wry to M filed in a. district or circuit court of the United States, to enforce 
the lien of the UDit«d States for tax upon an; real estate, or to subject any 
reftl estate owned by delinquent, or in which be has any right, title or interest 
to the payioent of such tax. Any person having liens upon or claiming Mty 
interest in the real estate sought to be subject, as aforesaid, shall be m«de 
parties to such proceedings and be brought into court aa provided in other 
suits in chancery therein. And the said court shall, at the term next after the 
pairtieB have been duly notified of the proceedings, unless otherwise authorized 
by the court, prooeed to adjudicate all mattera involved therein and finally 
determine the merits of all claims to and liens upon the i«al estate in question, 
•nd in all cases where a elaun or interest of the United States is established, 
ahall decree a sale of said real estate by the proper officer of the court, and the 
distribution of the proceeds of such sale, according to the findings of the 
oourt in respect to the intereats of the parties and of the United States. 

Section 320S- The Commissioner of Internal Revenue shall have charge of 
«n real eatate which is now or shall become the proper^ of the United States 
by judgment or forfeiture under the internal revenue laws, or which baa 
bMn or shall be assigned, set off or conveyed by purcbsse, deed or otherwise 
to the United States in payment of debts or penalties arising under the laws 
relating to internal revenue, or which has been or shall be ofl'set in tbe United 
Stales by mortgage or other security for the payment of such debts, and of 
all trusts created for the uw of the United States in paynKnt of such debts 
due them; and, with the approval of the Secretary of the Treasury, may, at 
public vendue, upon not leas than twenty days' notice, sell and dispose of all 
real estate owned or held by the United States aforesaid; and until such sale 
tbe Commissioner of Internal Revenue, with the approval of tbe Secretary of 
the Treasury, may lease said real estate owned as aforesaid, on such terms and 
for'snch period aa they shall deem expedient. And in cases where real estate 
has or may hcome the property of the United States by conveyance or other- 
wise, 'n payment of or as security for a debt arising under the laws relating 
to internal revenue, and such debt shall have bee'n paid, together with the 
interest thereon at tbe rate of one per centum per month to the United States 
within two years from the dat« of the acquisiion of such real estate, it shall 
be lawful for the Commissioner of Internal Revenue, with tbe approval of the 
Secretary of the Treasury, to release by deed or otherwise convey such real 
estate to tbe debtor from whom it was taken, or to his heirs or other legal 
repTcsentatives. 

Section 3209. Whenever « collector has on any such list duly returned to 
hbn tbe name of any person not within his collection district, who la liable 
to Bucb tax, cr any person so liable who has in the collection district In which 
he resides no sulBcient property subject to seiiure or distraint from which tbe 
money due for taxes can be collected, such collector shall transmit a stat«ment 
containing the name of the person liable to such tax, with the amount and 
nature tltereof, duly certified under his hand, to the collector of any district to 
which such person shall have been removed, or in which be shall have prop- 
erty, real or persona), liable to be seized and sold for tax. And the collector to 
whom said certified statement is transmitted shall proceed to collect the said 
tax in the some way as if the name of the person and objects of tax contidned 
m tbe said certified statement were on any list of his own eollectkm diatiiet; 
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■nd be atull, apuD reoeiving uid oertiBed ataUment u afonnid, tnuiamit 
his Tweipt for it to the collector woding the sune to bim. 

In addition to the foregoing sections attention should he called 
to section 3205 of the United States Revised Statutes, which reads 
as follows : 

Section 320S. Wbenever any propert7, peraonal or real, whieb ia eeiied a^ 
■old by virtue of the foregoing proviiione, is not 'sufficient to Mtiafy the 
eUim of the United St«tee for whieh diatr«int or MiEure ia made, the collee- 
toT tnay thereafter, and aa often as tbe same may be neceaiar;, proceed to 
aeiie and sell in like manner any other property liable to aeizare of tlie peraoa 
againat whom luch claim exists, nuUI the amount due from him, together 
with all expenses, )■ folly paid. 



Sec. 148. Action of Debt. — It ia unquestionable that an 
action of debt will always He in favor of the government to 
recover the amount of tlie assessment made by tlie commissiofler 
of internal revenue against a company under the provisions of the 
Federal Corporation Tax Law. Dollar Savings Bank v. United 
States, 19 Wall. 227. 

Uuder section 3214 of the United States Revised Statutes no 
suit for the recovery of taxes or of any fine, penalty or forfeiture 
can be commenced unless tbe commissioner of internal revenue 
authorizes and sanctions the proceeding. 

In this connection attention is called to the opinion of the 
Attorney-General of date April 2, 1910 (see Appendix II), 
wlierein, after holding that the government in tbe particular case 
upon which his opinion was asked as to a general levy upon the 
property of a corporation against whom the federal corporation 
tax was sought to he assessed, remarked as follows : 

3. Notwithstanding the fact that the particular method ol collecting ibis 
excise tax ia preMribed in the statute, yet such remedy is not exclusive, and 
the government may resort to tbe common*law method of collecting the same- 
Such was the holding of the Supreme Court of the United States in Savings 
Banlt I). The United SUtes, 19 Wall. £27, 240, with reference to the collec- 
tion of a tax under an act which levied a tax of B per centum on all divideade 
in scrip or money declared due to stockholders, policyholders or depositors as 
part nf the earnings, income or gains of any hank, trust company, savingt 
institution, and of any insurance company. The dissolution of a corporation 
does not extinguish its liabilities; and through courts of equil^ creditors may 
pursue its assets into tbe bands of any person who is not a bona fide par- 
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ehaaer. Mnmma v. Potomac Company, 6 Patera 281, 286; CurriLn v. ArkaniM, 
IB Howard 304, 307; Eailroad Company v. How»d, T Wall. 398, 410; Bcam- 
moB e. Kimball, n U. S. 362, 307. 

In Railroad Company v. Howard tbe oourt aaid : 

"AaaeU derived from the aale of tbe capital Btock of tbe eorporation, or of 
ita property, becomes, ai reapects creditors, the auhatitntea for the thinga sold, 
and as such tbe; are lubject to the aame liabilities and reBtrictloni as the 
things sold were before the sale, and while they remained in the posseMion 
of ^ corporation. Even the sale of tbe entire capital stock of the com 
pany and the division of the proceeds of the sale among tbe itockholders will 
not defeat the trust nor impair the remedy of the creditors, if any debts 
remain unpaid, as the creditors in that event may pursue the conaideration 
of the sale in tbe bands of the respective stockbolders, and compel each one, 
to the extent of tbe fund, to contribute pro rata toward the payment of their 
debts out of -the moneys so received and in their hands." 

If the corporation in question engaged in busineaB after the approval of 
the Act of August 6, 1009, then it was liable for the tax, though it may not 
have become due until after the corporation was dissolved; and tbe govern- 
ment may collect the tax by pursuing the assets of the corporation into tbe 
hands of the stockholders in the same manner as that by which any other 
creditor might obtain satisfaction of his debt. (See T. D. 1615, April IS, 
1910, Appendix N.) 



Sec. 143. Powers of the Secretary of the Treasury In the 
Collection of the Tax. — In additioo to his general power to 
superintend the collection of revenue, tJie Secretary of the Treas- 
ury has under section 251 of the United States Revised Statutes 
the following powers, to wit : 

The Secretary of tbe Treasury shall make and issue, from time to time, such 
instructions and regulations to the several collectors, receivers, depositaries, 
officers and others who may receive treasury notes. United States notes, anil 
other securities of the United States, or who may be in any way connected or 
employed in tbe appropriation and issue of the same, as he shall deem best 
calcillated to promote the public convenienoe and security, and to protect the 
United States, as well as individuals, from fraud and loss or shall prescribe 
tbe terms of interest, oaths, bonds and other papers, and rules and regulations 
not inconsistent with law, to be used under and in tbe execution and enforce- 
ment of the various provisions of the internal revenue laws, or in carrying ont- 
the provisions of law relating to raising revenue from members or to duties 
on members, or to warehousing, or shall give such directions to collectors and 
prescribe such rules and forms to be observed by them as may be necesssry for 
the proper execution of the taw; he shall prescribe the forme of the annual 
statements to be submitted to Congrean by him, showing the actual state of 
commerce and navigation between the United States and foreign countries or 
coastwise, and between the collection districts of tbe United States in each 
year. (See section 148, post.) 
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Sec 144. Powers of Commissioner of Internal Revenue In 
the Collection of the Tax. — The powers of the commissioner of 
internal revenue with reference to the collection of the Federal 
Corporation Law are governed by section 321 of the United 
States lievised Statutes, which reads as follows: 

The ComniBsioDer of Interoal Revenue, under the direction of the SecreUrr 
of tbe Treasury, shall have geneml ■uperinkndence of tbe assessment and ool* 
lection of all duties and taxes now or hereafter imposed by law, providing 
internal revenue; and shell prepare and distribute all tbe instructions, regn- 
latioiis, (lirectiong, forms, instruments and other matters pertaining to tbe 
collection and asseBsment of internal revenue, and shall provide hydrometers 
and proper sod aufScient adhesive stamps and stamps or diea for espreaaing 
and denoting stamp duties, or in the case of personal duties, the amount 
thereof, and alter or renew or replace such stamps from time to time as ocea- 
aion may require. He may also contract for or procure the printing of suiA 
forms, decisions and regulations, but the printing of such forms, decisions and 
regulations shall be done at the Public Printing Offlce, unless the Pablie 
Printer shall be unable to perform the work; Provided, that the Commissioner 
of Internal Revenue may, under such regulations as may be established by 
the Secretary of the Treasury, after public notice, receive bids and males con- 
tracts for supplying stationery, blank books and blanks to the collectors in 
tbe several eollection districts, tbe expense of assessing and tbe expense of 
the collection of internal revenue. (See seetion 148, pott.) 

Attention is called to the following sections, United States Be- 
vised S.tatutea, which read as follows : 

Section 3152. The Commissioner of Internal Berenue may, wbenerer In hi* 
judgment the ueoeBEities of tbe service so require, employ competent agents not 
exceeding at any time thirty-five in number, to be paid such compensation as 
be may deem proper, not exceeding in aggregate any proportion made for that 
purpose, or he msy, at his discretion, assign any such agent to duty under the 
direction of any offloer of internal revenue, or to such other special duty as 
be may deem neoesssry; and no general or specisi agent or inspector, by what- 
ever designation be may be known, of tbe treasury department, in connection 
with the internal revenue, except inspectors of tobacco, snuff and cigars, and 
except as provided for in this title, shall be appointed, commissioned, employed 
or continued In ofRce. 

Section 3163. Every collector within his collection district, and every itt- 
temal revenue agent, shall see that all laws and regulations relating to tbe 
collection of internal taxes are faithfully complied with; and shall aid in tbe 
prevention, detection and punishment of any frauds in relation thereto. It 
shall be the duty of every collector and of every internal revenue agent to re 
port to the Commissioner in writing any neglect of duty, incompetency, delin- 
quency or malfeasance In office of any internal revenue officer of whick be 
may obtain knowledge, with a statement of all the facts in each case sustain- 
ing the same. The Commissioner may transfer any inspector, gauge or ator*- 
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keeper, or storekeeper and gsuger, from one diitilkry or other plaee of du^, 
or from one eolleetion diitrict to anotber. 



Sec. 14S. Powers of Collectors of Internal Revenue In the 
Collection of the Corporation Tax. — To ascertain the powers of 
eoUectora of internal revenue in the collection of the federal cor- 
poration, tax reference must be had to those sections of the revised 
statutes of the United States applicable generally to the collec- 
tion of internal revenue taxes. The sections to which reference is 
here had read as follows, to wit: 

Section 3104. It shall be the dutf of ever; colleclor of internal revenue to 
report within ten dsya to tlie District Attorney of the district in which any 
fine, penalty or forfeiture may be incurred for the violation of any law of the 
United States relating to the revenue, a statement of alt the facta and air- 
cnmatances of the case within his knowledge, farther with the names of th"^ 
witnesses, and which may come to his knowledge from time to time, stating 
the provisions of the law believed to l>e violated, and if an; collector shall in 
any case fail to report to the proper District Attorney, as prescribed in this 
section, his right to any compensation, benefit or allowance in such case shall 
be forfeited to the United States, and the same may in the discretion of thi' 
Secretary of the Treasury he swarded to such persons as may make complaint 
and prosecute the same to judgment or conviction- 
Section 3165. Every collector, deputy collector and inspector is authoriud 
to administer oaths, and to take evidence touching any part of the administra- 
tion of the internal revenue laws with which he is charged, or where such 
oaths and evidence are authorized by law or regulation authorised by law, to 

Section 3172. That every collector shall, from time to time, cause his depu- 
ties to proceed through every part of his district, and inquire after and con- 
cerning all persons therein who are liable to any internal revenue, and all 
persons owning -or having the care and management of any objects liable to 
pay any tax, and to make a list of such persons and enumerate such objects. 

Section 3173. That it shall be the duty of any person, partnership, firm, as- 
sociation or corporation made liable to any duty, special tax, stamp or tax 
imposed by law, when not otherwise provided for, in case of a special tax on 
or before the 3let day of July in each year, and in case of income taxes, on 
or before the first Monday in March nf each year, and in other cases before 
the day on which taxes accrue, to make a list or return, verified by oath or 
affirmation, to the collector or deputy collector of the district where located, 
of the articles or objects, including the amount of annual income, charged 
with a duty or tax, the quantity of goods, wares and merch&ndise made or 
•old and charged with a tax, ^ several rates and a^regate amount, accord- 
ing to the forma and regulations to be prescribed by the Commissioner of In- 
ternal Revenue, under the direction of the Secretary of the Treasury, for 
which anch person, partnership, firm, association or corporation is liable; 
provided that if any person liable to pay any duty or tai or owning, pos- 
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HMing or having the care or m&iugmieiit of property, gooda, wares and mar- 
chandise, articles or objects liable to any duty, tax or license, sball fail to 
make and exhibit a list or return required by law, but shall consent to disclose 
tha particulars of any and all the property, goods, wares and merchandise, 
articSea and objects liable to pay any duty or tax, or any business ar occupa 
Uon liable to pay any tax aforeuld, then and in that ease it shall be the 
dvtj of the collector or deputy collector to make aueh list or return, which 
being distinctly read, consented to and signed and verified by oath or affirnw' 
tion by the person so owning possessing or having the care and management 
as aforesaid, may be received as the list of such person ; Provided, further, 
that in case no annual list or return has been rendered by such person to the 
collector or deputy collector, as required by law, and the person shall be abaenl 
from his or ber residence or place of business at the time the collector or 
deputy collector shall call for the annual list or return, it shall be the duty 
of such collector or deputy collector to leave at such place of residence or 
business, with some one of suitable age and discretion, if such be present, 
otherwise to deposit it in the nearest postoffioe, a note or memorandum, ad 
dressed to such person, requiring him or her to render to such collector or 
deputy collector the list or return re^julred by law within ten days from the 
date of such note or memorandum; verified by oath or affirmation. And i' 
any person, on being notified or required as aforesaid, or whenever any person 
who is required to deliver a monthly or other return of objects subject to tax, 
fails to do so at the time required, or delivers any return which, in the opinioo 
uf the collector is false or fraudulent, or contains any undervaluation or un- 
derstatement, it shall be lawful tor the collector to summon such person, or any 
other person having poFBpsHion, custody or care of books of account, containing 
entries relating to the business of such person, or any other person be may 
deem proper, to appear before him and produce such books at a time and pla«e 
named in the summons, and to give testimony or answer interrogatories unde' 
oath, respecting any objects liable to tax or the returns thereof. The collec 
tor may summon any person residing or found within tbe State, in which hii 
district lies; and when the person intended to be simimoned does not residr 
and cannot be found within such State, he may enter any collection district 
where such person may be found, and there make the examination herein 
authorized. And tn this end he may there exercise all the authority which be 
might lawfully exercise in the district for which he was Commissioner. 

Section 3174. Such summons shall in all cases be served by a deputy caller 
toT of the district where the person to whom it is directed may he found, by 
sn attested copy delivered to such person in hand, or left at his last and usual 
place of abode, allowing such person one day for each twenty-five miles he mav 
be required to travel, computed from the place of service to tbe place of 
examination; and a certificate of service signed by such deputy shall be evi- 
dence of the facta he states on the hearing of an application for an attach- 
ment. When the summons requires the production of books, it shall be suf- 
ficient if such bonks are described with reasonable certainty. 

Section 3176. Whenever any person summoned under the two preeedit^ sec- 
tions neeleets or refuses to obey such summons, or to give testimony, or to 
answer inlerrngatories, as required, the collectors may apply to tbe judge of 
the District Court, or to a commissioner of the Circuit Court of the UnttMl 
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t^Utea for the district within which the penou ao sununoited reaidei, for ui 
attachment «g«iiiBt him, «« for contempt. It shall be the duty of the judge 
or oomaiuioner to he» the applieatian, and if Mttafactory proof is made to 
iMUe *D attachment directed to some proper offioer for the arrest of auch per- 
aou, and upon hi* being brought before him to proceed to a bearing of the oaaa, 
and upon such hearing the judge or comraiss loner shall have power to mak'j 
aucfa order as he shall deem proper, not inconsistent with existing laws for tbe 
ponishment of contempts, to enforce obedience to tbe requirements of the 
summons, and to punish such persona for his default or disobedience. 

Section 3176. When an; person, corporation, company or association refusea 
or neglects to render any return or list, tbe collector or any deputy collector 
■ball make, according to the best knowledge which he can obtain, including 
that derived from tbe evidence elicited by examination of the collector and on 
hia own view and information, such list or return, according to the form pie- 
scribed, of the income, property and objects liable to taxation owned or pos- 
sessed or under the care or management of such person or corporation, com- 
pany or association, and the Commissioner of Internal Revenue ehaU assess 
all taxes not paid by stamps, including tbe amount, if any, due for special 
tax, income or other tax, and in case of any return of a false or fraudulent list 
or valuation intentionally, he shall add one hundred per centum to such tax; 
and in case of a refusal or neglect, except in cases of sickness or absence, to 
make a list or return, or to verify the same as aforesaid, he shall add fifty 
per cent, to such tax. In case of neglect occasioned by sickness or absence as 
aforesaid, the collector may allow sucb further time for making and deliver- 
ing such list or return as he may deem necessary, not exceeding thirty days. 
The amount so added t« the tax shall in all cases be collected at the same time 
and in the same manner as the tax, unless the neglect or falsity is discovered 
after the tax has been paid, in which case the amount so added shall be col- 
lected in the same manner as the tax, and tbe list or return so made and sub- 
seribed by such collector or deputy collector shall be held prima faoie good 
and sufflcient for all lawful purposes. 

Section 3177. Any collector, deputy collector or inspector may enter in tbe 
day time any buildings or place where any articles or objects subject to tax arc 
made, produced or kept within his district, so far as it may be necessary, for 
tbe purpose of examining said articles or objects. And any owner of such 
building or place, or person having the agency or superintendence of tbe same, 
who refuses to admit such olllcer, or to suffer him to examine such article or 
articles, shall, for every such refusal, forfeit five hundred dollars. And when 
«ucb premises are open at night, sucb officers may enter them while open in 
tbe performance of their official duties. And if any person shall forcibly ob- 
Btruct or hinder any collector, deputy collector or inspector, in the execution 
of any power and authority vested in him by law, or shall forcibly rescue or 
eauae to be rescued any property, articles or objects after the same shall have 
been seiied by him. or shall attempt or endeavor so to do, the person so offend- 
ing, excepting in cases otherwise provided for, shall, for every such offense, 
forfeit and pay the sum of five hundred dollars, or double the value of the 
property so rescued, or be imprisoned for a term not exceeding two years, at 
tbe discretion of the court. 

Section 317ft. AM peraons re))uire4 to make returns or lists of objaets 
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charged with an internal tax, shall declare therein whether the several rates 
and amounts are stated according to their value in legal tender currency, or 
according to their values Id coin money, and in ease of neglect or refuaal so to 
declare to the satisfaction of the collector receiving such returns or list, such 
otBcer shall make returns or lists for such persons so negleeting or refusing, 
as in cases of persons neglecting or refusing to make the returns or lists 
required by law, and the Commissioner shall assess the tai thereon, and add 
thereto the amount imposed by Uw in cases of such neglect or refusal. And 
whenever the rates and amounts contained in the returns or lists are stated 
in coin money, the collector receiving the same shall reduce them to tbetr 
equivalent in legal tender currency, according to the value ot such coined 
money in such currency for the time covered by such returns. 

Section 3179. Whenever any person delivers or discloses to the collector or 
deputy any false or fraudulent list, return, account or statement with intent 
to defeat or evade the valuation, enumeration or assesHment intended to be 
made, or being duly summoned to appear to testify, or tn appear and produce 
such books as aforesaid, neglects t« appear or to produce said books, he shall 
be fined uot exceeding one year or both at the discretion of the court, vrith costa 
of prosecution. 

Section 3180. Whenever there are in any district any articles not owned or 
possessed by or under the care or control of any person within said district 
and liable to be taxed, and of which no list has been transmitted to the col- 
lector as required by law, the collector or one of his deputies shall enter the 
premises where such articles are situated, and shall take such view thereof as 
may be necessary and make lists of the same, according to the form pre- 
scribed, t^aid lists to be subscribed by such collector or deputy collector, and 
shall be taken as sufficient limits of surh articles for all purposes. 

Section 3182. The CommLB>tioncr of Internal Revenue is hereby authorized 
and required to make the inquiries, determinations and assessments of all 
taxes and penalties imp'ised by this title, or accruing under any formal reve- 
nue act where sueh taxes have not been duly paid by stamp at the time and 
in the manner provided hy law, and fhall certify a list of such asseasments 
when made to the proper collectors respectively, who shall proceed to collect 
and account for the taxes and penalties so certified. Whenever it is ascer- 
tained that any list which has been or shall be delivered to any collector >i 
imperfect or incomplete, in consequence of the omission of the name of any 
person liable to tax, or in consequence of any omission or understatement or 
undervaluation, or false or fraudulent stat«ment contained in any return 
made hy any person liable to tax, the Commissioner of Internal Revenue may 
at any time within fifteen months from the time of the delivery of the list 
to the collector aa aforesaid, enter on any monthly or special list the name of 
such person so omitted, together with the amount of tax for which he may 
have been or shall l>ecome liable, and also the name of any such person in 
respect to whose return as aforenaid there has been or shall be any omission, 
undervaluation and understatement or false or fraudulent statement, together 
with the amount for which such person may be liable above the amount for 
which he may have been or shall be assessed upon any return made as afore- 
said, and he shall certify and return such list to the collector as required by 
law. and alt provisions of law for the ascertainment of liability of any tax. 
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■sessment or collection thereof shall be held lo apply so far as may be 
7 to the proceedings herein authoriied and directed. 

Section 3183. It shall be the duty of tlie collectors or their deputies in tbeir 
respective districts, and the; are authorized to collect the taxes imposed by 
Isw, bonever the same may be designated. And every collector and deputy 
collector ahall give receipts for al) sums collected by them. 

Section 3184. Where it is not otherwise provided, the collector shall in 
person or by deputy, within ten days after receiving any liet of taxes from 
the Commissioner of Internal Revenue, give notice to each person in writing 
to pay Bn; tax stated therein to be left at his dwelling or usual place of busi 
oesB, or to be sent by mail, stating the amount of such tax and demandinE! 
payment thereof. If such person does not pay the tax within ten days after 
the service or sending by mail of such notice, it shall be the duty of the col- 
lector or his deputy to collect the said taxes, and the penalty of five per 
aentum additional upon the amount of taxes and interest at the rate of one 
per centum a month. 



Sec. 146. Rules and Regulations of the Secretary of the 
Treasury With Reference to the Collection. Remission and 
Refund of the Federal Corporation Tax Law. — Under Eection 
321 of the United States Revised Statutes the eommissioner of 
intenial revenue is aulhorizod to prepare, under tho direction of 
the Secretary of the Treaaury, regulations and directions pertain- 
ing to the ooUeetion of internal revenue. Under Treasury Depart- 
ment Regulations (T. D. ir»34) of date August 21, 1909, the 
commissioner of internal revenue, under tlie direction of the Secre- 
tary of the Treasury, issued the following regulation relative to 
the collection of the federal corporation tax : 

Attention is specially called to section 38 of the Act of August 6, 1909, 
imposing on certain corporations, joint stock companies, associations and 
insurance companies a special excise tax to be paid annually. 

In view of the large number of corporations, companies and associations 
subject to this tax, collectors of internal revenue will, on receipt of this cir- 
cular, at once proceed to thoroughly canvass their districts, and as soon as 
poasible furnish this ofilcie with a list of all such corporations, companies and 
associations organized in their districts, setting forth the amount of capital 
stock and principal place of business of each. They will also furnish a separ- 
ate list of all corporations, companies and associations organized elsewhere 
(including such as are organized under the laws of a foreign country) having 
their principal place of business in the district where such list is prepared. 
Duplicates of such lists will be made by each collector, one copy thereof to be 
retained in his otRee, and the other, when completed, forwarded to the Com- 
missioner of Internal Revenue. Blanks to be uned in such cases will be fur- 
nished collectors; and, for statistical purposes and convenient reference, all 
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such corporktioits, compuiiM uid aMociations will b# ^lauiflad aDd liaUd «e- 
cordiog to tbe iiatuK of the busineas carried on, as follows: 

Claas A. Financial and commercial. — Including banks, banking asaociatiDiia. 
trust companiea, guaranty and suretj' companies, title inmranee eompaniea, 
building asaociationa (if for profit) and inauraoce eompaniea, not specifleall; 
ezonpt. 

ClasB B. Public serTioe. — Such aa railroads, at«amboat, ferryboat and stage 
line companies, pipe line, gas and electric light eompaniea. expreaa, transpor- 
tation and storage companies, telegraph and telephone companies. 

Class C. Induatrial and manufacturing. — Such as mining, lumber and coke 
companies, rolling mills, foundrr and machine shops, sawmills, flour, woolen, 
cotton and other mills, manufacturers of cars, automobiles, elevators, agri 
cultural implemeota and all articles manufactured wholly or in part from 
metal, wood or other material, manufacturers or refiners of sugar, molaasea, 
HimpB or other products, ice and refrigerating companies, slaughter houae. 
tanner;, packing or canning eompaniea. etc. 

Class D. Mercantile. — Including all dealers (not otherwise claased as pro- 
ducers or manufacturers) in coal, liunber, grain, produce and all goods, warea 
and merchaudiae. 

Class B. Miscellaneous. — Such as architects, contractors, hotel, theatre, or 
other companies or aasociations not otherwise classed. 

When classified as above indicated, the names of the various corporations, 
eompaniea and associations will be listed alphabetically and will be numbered 
consecutively (commencing with No. 1 in each class) and in forwarding re- 
turns or papers subsequently rendered or submitted by such corporations or 
companies collectors will see that the same have placed thereon the designat- 
ing class letter and number corresponding with those noted on the lists herein 
rpquired to be furnished. 

Special instructions regarding the form of return to be rendered by sneb 
corporations, and as to the preparation or asaeasment lieta by colleetora, will 
be issued in due season. 

The tax assessed under the provisions of the Federal Corpora- 
tion Tax Law will he receipted for as in the case of other assessed 
taxes. Unless paid within the time fixed by the statute, notice and 
demand should he at once issued, and in case of nonpayment, dis- 
traint proceedinga shonld he instituted without delay. 

It should be noted that all regulations issued by the Seeretarj- 
of the Treasury with reference to the internal revenue and for 
the government of the officers of the revenue department shall 
have the force and effect of law and are as binding as if incoi^ 
porated in the statute law of the United States. (St^all v. Thur- 
man, 176 Fed. Rep. 813.) 
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CHAPTER X. 

COUET PKOCEDUEE. 

Sec 147. Qeneral Remarks Tfaereon. — The same remedies 
are opera to tlie companies against whom a tax is imposed under 
the proTieions of the Federal Corporation Tax Law as are appli- 
cable generairy to parties against whom other internal revenue 
taxes are assessed. This for the reason that the Federal Corpora- 
tion Tax Law (section 8, lines 15-24) specifically provides that 
all laws of the United States relating to the collection, remission 
and refund of internal revenue taxes, so far as applicable to and 
not inconsistent with the provisions of the Federal Corporation 
Tax Act are extended and made applicable thereto. 

Sec 148. Remedy by Appeal to the Commisaioner of In- 
ternal Revenue. — Section 3220 of the United States Kevised 
Statutes provides as follows : 

The CommiBBioner of Internal Revenue, Bubject to regulations prescribed by 
the Secretary of tbe Treasury, is authorJEed, on appeal to bim made, to remit, 
refund and pay back all taxes erroneously or illegally aaseased or collected 
and all penalties collected without authority, and all taxes that appear to be 
unjustly aasesaed or ezoeMive in amount, or in any manner wrongfully col* 
laeted; also to repay to any collector or deputy collector tbe full amount of 
aueb sums of money as may be recovered against him in any court for any 
internal taxes collected by bim, with the costs and expenses of suit; also all 
damages and costs recovered against any asaesBor, assistant assessor, collector, 
depu^ collector or inspector in any suit brought against him by reason Af 
anything done in the due performance of his official duty; Provided, that where 
a second assesBnieRt is made in case of a list, statement or return, which, in 
the opinion of the collector or deputy collector was false or fraudulent or con- 
tained any understatement or undervaluation, and such assesBment shall not 
be remitted, nor shall taxes collected under snch assessment be refunded or 
paid back unless it is provid that said list, statement or return was not false 
or (nudalsnt, and did not contain any nnderstatconent or undervaluatloik 
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It should be further noted that all applicatioos for refund of 
taxes en-oneonsly charged or illegally collected agaiaet a corpora- 
tion, must be made to the commissioDer of internal revenue within 
two jearB from the date of such collection. (U. S. R. S., § 2228 ; 
see generally Cbeeeeborough ti. U. S., 192 U. S. 253, 24 Sup. 
Ct. Rep. 262.) 

Sec. 149. What Courti Have Power to Hear Appeals From 
the Levying of the Tax. — The basis upon which the federal 
corporation tax seems to have been laid is along the line of con- 
fining the right of appeal to the executive department having 
charge of the assessment and collection of the tax. (Taylor v. 
Seeor, 92 U. S. 575, 23 L. E. 663 ; Cheatham v. Norwell, 92 U. S. 
85.) So it may be said that no specific right to appeal to the 
courts for redress either from an erroneous assessment or for an 
illegal assessment is provided by the federal corporation tax. 

Sec. 150. Remedy by In junction. — Section .1224 of the 
United States Revised Statutes provides that no suit for the pur- 
pose of restraining the assessment or collection of any tax shall 
be maintained in any court. See Snyder r. Marks, 109 U. S. 
189, 3 Sup. Ct. Rep. 157. 

Neither a federal or state court has any power to stay the assess- 
ment or collection of any tax. (Boeckler Lumber Co. v. Hayward, 
20 Fed. 422.) The executive branch of the federal government 
cannot be interfered with in this manner. (Moore v. Miller, 5 
App. Cases D. C. 413.) 

Sec. 161. Remedy by Mandamus. — If relief by mandamus is 
to he sought it must be granted by a federal court, as no State 
court has power to issue such writ to any officer in the employ of 
the federal government. (McClung v. Silliman, 6 Wheat, 898.) 
Even United States courts have no general power to issue the writ 
of mandamus. The power, where it exists, is generally treated as 
one growing out of their appellate jurisdiction. See Davenport 
t>. County of Dodge, 105 U. S. 237; Marberry v. Madison, 1 
Cranch, 137. Ordinarily resort must be bad to the courts estab- 
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lished b; Congress in tlie Dietrict of Columbia, wherein the office 
of the commiBsioner of intenial revenue is located, and wherein 
the commiasioner must reaide. (U. S. v. Black, 128 TJ. S. 40, 9 
Sup. Ct Rep. 12 ; Decatur v. Paulding, 14 Peters 497.) 



Sec 162. Remedy by Action Against the Officer for Levies 
Made by Him In Connection With the Enforcement of the 

Tax. — If a levy is made against a company for the collection of 
a tax illegally assessed, or if the collection is made in an illegal 
manner, the officer making such lev; is liable in damages in some 
property action, such as conversion or trespass. These actions 
may be maintained without reference to the fact that the plaintiff 
has appealed to the commiasioner of internal revenue for redress. 
Erskine v. Hohnbadi, 14 Wall. 613; Stutsman Co. v. Wallace, 
142 U, S. 298. 

NOTK. — A cause of actioti uemea agminst a collector at tbe time the Com- 
miaaioiier renderB hie dccisiOD and stands upon the primary enactment ol thie 
statute, requiring that suit should Im brought vithin two yeara nent after 
the cause of action accrued. The provision of tbe proviso that action may be 
brought on any claim pending before tbe Commissioaer within one year after 
hia decision, does not apply to any claim presented to tbe Commissioner sinoe 
the enactment of the lUtute. Wright t>. Blakslee, 101 U. S. 174. See, also, 
Cbeathran c U. S., 92 U. S B&. In which case the court stated that tbe 
period ol limitation begins at the time of the decision of the Commissioner, 
and not at tbe time thereafter that payment of the tax may be made. Sea 
16 Op. Atty.-Oer. 249. 

The collector cannot be sued unless tbe taxpayer has applied for re- 
lief to the CommiBsioner, within the time and in the manner pointed ont by 
law, and relief haa been denied him. Kings Co. Savings Institution v. Blair, 
H6 U. S. 200. 

After the recovery of a judgment afcainst a collector of internal revenue for 
damages and coats (or the wrongful seimre of property, if tbe collector appeaU 
to tbe Commissioner for the payment of the judgment, it is not improper to 
eonaider the application as one for tbe payment to the plaintiff on the judg- 
ment. As tbe first clause provide* for the refunding of taxes, and penalties to 
the person from whom the taxes operates to the person from wbom they are 
collected, it is not common with such provision that the moneys and dam- 
ages to be repaid under the secona and third clause* should be paid to th<> 
person who recovers tbe judgment for them if the judgment is not paid by the 
defendant U. S. v. FreritdM, 184 U. S. 31S. See, also, Nixon v. V. 8., U Ct 
CL4Sa. 
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Sec 153. Action to Recover Taxes Paid Under Protest. — 

The easiest and most effective way U> test the l^alit; of an; tax 
assessed under the Federal Corporation Tax Law is for the eaat- 
pan; against whom the tax is assessed to pay the full amount of 
the tax under protest, and then bring an action for money paid 
out and received against the collector to recover bade the amount 
ao paid. (Elliott v. Swartout, 10 Pet 137; Wright v. Elakeslee, 
110 T7. S. 174.) However, in this connection in order to make 
such a line of procedure effective, the payment of the tax must have 
been made under threat of proceedings by the commiEsioner to 
enforce the payment of the tax, (Cbeeseborough v. U. S., 192 U. 
S. 253.) And provided further, that before the commencement of 
the action the appeal must have been taken to the commissioner 
of internal revenue petidoning him to repay the amoimt of the 
tax so paid under protest. (See U. S. Bevised Statutes, § 3226; 
Hubbard v. Collector, 12 Wall. 1 ; Clinkenbeard v. V. S., 21 Waa 
65.) The remedy is, however, not complete and satisfactory ex- 
cept in those cases where the payment is wholly void. (See 
Cheeseborough v. United States, 192 U. S. 253, 262, 263.) 

Where an excessive tax is paid under a mistake of law and with- 
out protest, the payment is voluntary, and there can be no recovery. 
(Gulbenskian v. U. S., 75 Fed. 860 (C. C. S. D. N. Y., Dec. 28, 
1909) ; Robertson v. Bradbury, 132 IT. S. 491 ; Elliott v. Swarth- 
out, 10 Pet 137 ; Railroad Co. v, C<mmiissioner, 98 IT. S. 341 ; 
Rodick V. Hutchins, 95 U. S. 210; little v. Bowers, 1S4 TT. a 
547.) 
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APmNBIX A. 

Text of the Corporation Tax Enactment, Conatitnting Section 
38 of the Act of Congress, approved April 6th, 1909, found in 
the United States Statutes, 61st Congress, 1909, First Session, 
pages 11, 112-118. 

CHAFTEB TI. 

An Act to Provide Revenue, Equalize Duties and encourage the 
industries of the United States, and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. 

(Here follow the first 37 sections of the foregoing Act) 

Section 38. '(For convenience herein the first subdivision of 
section 38 is numbered as section I. The other sections running 
from 3 to 8 inclusive, are found so numbered in the Act itself.) 

1 Section 1. That every corporation, joint stock company, or 

2 association, oi^anized for profit, and having a capital stock 

3 represented by shares, and every insurance company, now or 

4 hereafter organized under the laws of the United States or of 
6 any State or Territory of the United States, or under the acts 

6 of Congress applicable to Alaska or the District of Columbia, 

7 or now or hereafter organized under the laws of any foreign 

8 country and engaged in business in any State or Territory of 

9 the United States, or in Alaska or in the District of ColumUa, 

10 shall be subject to pay annually a special excise tax with 

11 respect to the carrying on or doing business by such corpora- 
is tion, joint stock company or association, or insurance company, 

13 equivalent to one per centum upon the entire net income over 

14 and above five thousand dollars, received by it from all sources 

15 during such year, exclusive of amounts received by it aa 

[17B] 
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16 dividends upon stock of other corporations, jmnt stock oom- 

17 panies, or associations, or insurance companies, subject to the 
IS tax hereby imposed; or if organized under the laws of any 

19 foreign country, upon the amount of net income over and above 

20 five thousand dollars received by it fnHU business transacted and 

21 capital invested within the United States and its Territories, 

22 Alaska and the District of Columbia during such year, ez- 

23 elusive of amounts so received by it as dividends upon stock of 

24 other corporations, joint stock ccnnpaniea or associations or 

25 insurance companies, subject to the tax hereby imposed : Pro- 

26 vided, however That nothing in this section contained shall 

27 apply to labor, agricultural or horticultural organizations, or 

28 to fraternal beneficiary societies, orders or associations operat- 

29 ing under the lodge system, and providing for the payment of 
no life, sick, accident, and other benefits to the members of sudi 

31 societies, orders or associations, and dependants of such mem- 

32 hers, nor to domestic building and loan associations, organized 

33 and operated excloaively for the mutual benefit of their mem- 

34 ber«, nor to any corporation or association organized and ope- 

35 rated wtclusively for religious, charitable or educational pur- 

36 poses, no part of the net income of which inures to the benefit 

37 of any private stockholder or individual. 

1 Second. Such net income shall be ascertained by deducting 

2 from the gross amount of the income of such corporation, joint 

3 stock company or association, or insurance company, received 

4 within the year from all sources, (first) all the ordinary and 

5 necessary expenses actually paid within the year out of income 

6 in the maintenance and operation of its business and proper- 

7 ties, including all chaiges such as rentals or franchise pay- 

8 ments, required to be made as a condition to the continued use 

9 or poflsesaion of property ; (second) all losses actually sustained 

10 within the year and not compensated by insurance or other- 

11 wise, including a reasonable allowance for depreciation of 

12 property, if any, and in the case of insurance companies the 

13 sums other than dividends, paid within the year on policy and 

14 annuity contracts and the net addition, if any, required by law 

15 to be made within the year to reserve funds; (third) interest 
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16 actually paid within the year on its bonded or otber indebted- 

17 nesB to an amount of such bonded and other indebtednesB not 

18 exceeding the paid up capita) stock of such corporation, joint 

19 stock company or association, or insurance company, outstand- 

20 ing at the close of the year, and in the case of a bank, banking 
2i association, or trust company, all interest actually paid by it 

22 within the year on depoeils; (fourth) all sums paid by it 

23 within the year for taxes imposed under the authority of the 

24 United States or of any State or Territory thereof, or imposed 

25 by the government of any foreign country as a condition to 

26 carrying on business therein; (fifth) all amounts received by 

27 it within the year as dividends upon stock of other corpora- 

28 tions, joint stock companies or associations, or insurance com- 

29 panics, subject to the tax hereby imposed. Provided, That in 

30 the case of a corporation, joint stock company or association, 

31 or insurance company, organized under the laws of a foreign 

32 country, such net income shall be ascertained by deducting 

33 from the gross amount of its income received within the year 

34 from business transacted and capital invested within the 

35 United States and any of its Territories, Alaska and the Dis- 

36 trict of Columbia, (first) all the ordinary and necessary ex- 

37 penses actually paid within the year out of earnings in the 

38 maintenance and operation of its business and property within 

39 the United States and its territories, Alaska, and the District 

40 of Columbia including all charges, such as rentals, or franchise 

41 payments required to he made as a condition to the continued 

42 use or possession of property; (second) all losses actually sus- 

43 tained within the year in business conducted by it within the 

44 United States or its Territories, Alaska, or the District of 

45 Columbia, not compensated by insurance or otherwise, includ- 

46 ing a reasonable allowance for depreciation of property, if any, 

47 and in the case of insurance companies the sums other than 

48 dividends, paid within the year on policy and annuity con- 

49 tracts and the net addition, if any, required by law to be 

50 made within the year to reserve funds; (third) interest actually 

51 paid within the year on its bonded or other indebtedness to an 

52 amount of such bonded and other indebtedness, not exceeding 

53 the proportion of its paid up capital stock outstanding at the 

Pro. Cow. Tax— 12 
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54 doee of the year which the gross amouut of its income for the 

55 year from hueiness traDsacted and capital invested within 

56 the United States and any of its Territories, Alaska, and thn 

57 District of Columbia bears to the groea amount of its income 
68 derived from all soiireeB within and without the United States ; 

59 (fourth) the nums paid by it within the year for taxes im- 

60 posed under the authority of the United States, or of any StaU; 

61 or Territory thereof; (fifth) all amounts received by it within 

62 the year as dividends upon stock of other corporations, joint 

63 stock companies, or associations and insurance companies, sub- 

64 ject to the tax hereby imposed. In the case of assessment 

65 insurance companies the actual deposit of sums with State or 

66 Territorial officers, pursuant to law, as additions to guaranty 

67 or reserve funds shall be treated as being payments required 

68 by law to reserve funds. 

1 Third. There shall be deducted from the amount of the net 

2 income of each of such corporations, joint stock companies, or 

3 associations, or insurance companies, ascertained as provided 

4 in the foregoing paragraphs of this section, the sum of five 

5 thousand dollars, and uaid tax shall be computed upon ths 

6 remainder of said net income of sucn corporation, joint stodc 

7 company or association, or insurance company, for the year 

8 ending December thirty-first, nineteen hundred and nine, and 

9 for each calendar year thereafter ; and on or before the first 

10 day of March, nineteen hundred and ten; and the first day of 

11 March in each year thereafter, a true and accurate return 

12 under oath or affirmation of its president, vice president, or 

13 other principal officer, and its treasurer or assistant treasurer, 

14 shall be made by each of the corporations, joint stock companies 

15 or associations, and insurance companies, subject to the tax 

16 imposed by this section, to the collector of internal revenue for 

17 the district in which such corporation, joint stock company or 

18 association, or insurance ccsnpany, has its principal place of 

19 business, or, in the case of a corporation, joint stock ctHopany 

20 or association or insurance company, organized under the laws 

21 of a foreign country, in the place where its principal business 

22 is carried on within the United States, in snch form as the 
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23 Commissicmer of InterDal Revenue, with the approval of the 

24 Secretary of the Treasury, shall prescribe, setting forth (first) 
28 the total amount of the paid up capital stock of such corpora- 

26 tion, joint stock company or association, or insurance company, 

27 outstanding at the close of the year; (second) the total amount 

28 of the bonded and other indebtedness of such corporation joint 

29 stock company or association, or insurance comany at the close 

30 of the year; (third) the gross amount of the income of such 

31 corporation joint stock company or asHociation or insurance 

32 company, received during such year from all sources, and if 

33 organized under the laws of a foreign country the gross amount 

34 of its income received within the year from business transacted 

35 and capital invested within the United States and any of its 

36 Territories, Alaska, and the District of Columbia; also the 

37 amount received by such corporation, joint stock company or 

38 association or insurance company, witliin ihe year by way of 

39 dividends upon stock of other corporations, joint stock com- 

40 panies or associations, or insurance companies, subject to the 

41 tax imposed by this section; (fourth) the total amount of all 

42 the ordinary and necessary expenses actually paid out of eam- 

43 inge in the maintenance and operation of the business and 

44 properties of such corporation, joint stock company or associa- 

45 tion, or insurance company, within the year, stating separately 

46 all charges, such as rentals or franchise payments required to 

47 be made as a condition to and continued use or possession of 

48 property, and if organized under the laws of a foreign country, 

49 the amount so paid in the maintenance and operation of its 

50 business within the United States and its Territories, Alaska, 

51 and the District of Columbia; (fifth) the total amount of all 

52 losses actually sustained during the year and not compensated 

53 by insurance or otherwise, stating separately any amounts 

54 allowed for depreciation of property, and in the case of insur- 

55 ance companies the sums other than dividends paid within the 

56 year on policy and annuity contracts and the net addition, if 

57 any, required by law to be made within the year to reserve 

58 funds ; and in the case of a corporation, joint stock company 

59 or association or insurance company, oiganized under the laws 

60 of a foreign country, all losses actually sustained l^ it during 
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61 the year in businesB conducted by it witliin the United States 

62 or ite Territories, Alaska and the District of Columbia, not 

63 compensated by insurance or otherwise, stating separately any 

64 amounts allowed for depreciation of property, and in the case 

65 of insurance companies the sums other than dividends, paid 

66 within the year on policy and annuity contracts and the nel 

67 addition, if any, required by law, to be made within the year 

68 to reserve fund; (sixth) the amount of interest actually paid 

69 within the year on its bonded or other indebtedness to an 

70 amount of such bonded and other indebtedness not exceedinc 

71 the paid up capital stock of such corporation, joint stock com- 
73 pany or association, or insurance company, outstanding at the 

73 close of the year, and in the case of a bank, banking association 

74 or trust company, stating separately all interest paid by it 

75 within the year on depceits ; or in case of a corporation, joint 

76 stock company or association or insurance company, organized 

77 under the laws of a foreign country, interest so paid on itjj 

78 bonded or other indebtedness to an amount of sudi bonded and 

79 other indebtedness not exceeding the proportion of its paid-up 
SO capital stock outstanding at the close of the year, which the 

81 gross amount of its income for the year from business trans- 

82 acted and capital invested within the United States and any of 

83 its Territories, Alaska, and the District of Columbia, bears to 

84 the gross amount of its income derived from all sources within 

85 and without the United States; (seventh) the amount paid by 

86 it within the year for taxes imposed under the authority of the 

87 United States or any State or Territory thereof, and separately 

88 the aihount so paid by it for taxes imposed by the Government 

89 of any foreign country as a condition to carrying on business 
!)0 therein; (eighth) the net income of such corporation, joint 

91 stock company or association, or insurance company, after 

92 making the deductions in this section authorized. All sucb 

93 returns shall as received be transmitted forthwith by the Col- 

94 lector to the Commissicaier of Internal Hevenue. 

1 Fourth. Whenever evidence shall be produced before the 

2 Commissioner of Internal Revenue which in the opinion of the 

3 Commissioner justifies the belief that the return made by any 
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4 corporation, joint stock company or aesociation, or insurance 

6 company, ia incorrect, or whenever any collector shall reporr 

6 to the Commiesioner of Internal Bevenue that any corporation, 

7 joint stock company or association, or insurance company has 

8 failed to make a return as required by law, the Commissioner 

9 of Internal Revenue may require from the corporation, joint 

10 Btodc company or association, or insurance company making 

11 such return such further information with reference to its 

12 capital, income, losses and expenditures as he may deem ex- 

13 pedient; and the Ctmimiasioner of Internal Revenue, for the 

14 purpose of ascertaining the correctness of such return or for 

15 the purpose of making a return where none baa been made, is 

16 hereby authorized by any regularly appointed revenue agent 

17 specially design&t«d by bim for that purpose, to examine any 

18 books and papers bearing upon the matters required to be in- 

19 eluded in the return of such corporation, joint stock company 

20 or association, or insurance company, and to require the attend- 

21 ance of any officer or employee of such corporation, joint stock 

22 company or association, or insurance company, and to take bis 

23 testimony with reference to the matter required by law to be 

24 included in such return, with power to administer oaths to 

25 such person or persons; and the Commissioner of Internal 

26 Revenue may also invoke the aid of any court of the United 

27 States having jurisdiction to require the attendance of sucb 

28 ofBcers or employees and the production of such books and 

29 papers. Upon the information so acquired the Commissioner 

30 of Internal Revenue may amend any return or make a return 

31 where none has been made. All proceedings taken by the 

32 Commissioner of Internal Revenue under the provisions of 

33 this section shall be subject to the approval of the Secretary of 

34 the Treasury. 

1 Fifth. All returns shall be retained by the Commissioner of 

2 Internal Revenue who shall make assessments thereon ; and in 

3 case of any return made with false or fraudulent intent, he 

4 shall add one hundred per centum of such tax, and in case of a 

5 refusal or neglect to make a return or to verify the same as 
fi af(^esaid be shall add fifty per centum of such tax. In case of 
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7 neglect occaaioned by the sickness or absence of an officer 

8 of such corporation, joint stock company or association, of 

9 insurance company, required to make said return, or for other 

10 sufficient reason, the collector may allow such further time for 

11 making and delivering such return as he may deem necessary, 

12 not exceeding thirty days. The amount so added to the tax 

13 shall be collected at the same time and in the same manner as 

14 tlie tax originally assessed, unless the refusal, neglect or falsity 

15 is discovered, after tlie date for payment of said taxes, in 

16 which case the amount so added shall be paid by the delinquent 

17 corporation, joint stock company or association, or insurance 

18 company, immediately upon notice given by the collector. All 

19 assessments shall be made and the several corporations, joint 

20 stock companies or associations or insurance companies shall 

21 be notified of the amount for which they are respectively liable 

22 on or before the first day of June of each successive year, and 

23 said assessments shall be paid on or before the thirtieth day of 

24 June, except in eases of refusal or neglect to make such return, 

25 and in cases of false or fraudulent returns, in which cases the 

26 Commissioner of Internal Eevenue shall, upon the discovery 

27 thereof, at any time within three years after said return is due, 

28 make a return upon information obtained aa above provided 

29 for, and the assessment made by the Commissioner of Internal 

30 Revenue thereon shall be paid by such corporation, joint stock 

31 company or association or insurance company immediately 

32 upon notification of the amount of such assessment ; and to any 

33 sum or sums due and unpaid after the thirtieth day of June 

34 in any year, and for ten days after notice and demand thereof 

35 by the collector there shall be added the sum of five per centum 

36 on the amount of tax unpaid and interest at the rate of one 

37 per centum per month upon said tax from the time the sanw 

38 becomes due. 

1 Sixth. When the assessment shall be made, as provided in 

2 this section, the returns, together with any corrections thereof 

3 which may have been made by the commissioner, shall be filed 

4 in the office of the Commissioner of Internal Revenue and shall 
6 constitute public records and be open to inspection as such. 
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1 Seventh. It Bball be luilawful for an; collector, deputy 

2 collector, agent, clerk or other ofBcer or employee of the United 

3 States to divulge or make known in any manner whatever not 

4 provided by law to any person any information obtained by 

5 him in the discharge of his official duty, or to divulge or make 

6 known in any manner not provided by law any document re- 

7 ceived, evidence taken or report made under this section, 

8 except upon the special direction of the President; and any 

9 offense against the foregoing provision shall be a misdemeanor 

10 and be punished by a fine not exceeding one thousand dollars. 

11 or by impriscmment not exceeding one year, or both, at the 

12 discretion of the court 

1 Eighth. If any of the corporations, joint stock companieii 

2 or asBOciatioDB or iusurance companies aforesaid, shall refuse 
a or neglect to make a retnm at the time or times hereinbefore 

4 specified in each year, or shall render a false or fraudulent 

5 return, such corporation. Joint stock company or association, or 

6 insurance company, shall be liable to a penalty of not less than 

7 one thousand dollars and not exceeding ten thousand dollars. 

8 Any person authorized by law to make, render, sign or 

9 verify any return who makes any false or fraudulent return, 

10 or statement required by this section to be made, shall be 

11 guilty of a misdemeanor, and shall be fined not exceeding one 

12 thousand dollars, or be imprisoned not exceeding on© year or 

13 both, at the discretion of the court, with the costs of prosecu- 

14 tion. 

15 All laws relating to the collection, remission, and refund of 

16 internal-revenue taxes, so far as applicable to and not incon- 

17 sistent with the provisions of this section, are hereby extended 

18 and made applicable to the tax imposed by this section. 

19 Jurisdiction is hereby conferred upon the circuit and dis- 

20 trict courts of the United States for the district within whi(^ 

21 any person siunmoned under this section to appear to testify 

22 or to produce books, as aforesaid, shall reside, to compel sudi 

23 attendance, production of books and testimony 1^ appropriate 
84 process. 
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APPENDIX B. 

<T. D. 1634.) 

TBEABURY DBPABTMENT REGULATION. 

Spboial Excise Tax. 

Tbeabubt D^axthkiit, 
Office or Commissioheb <v Intkkh&l RsvKinTB, 

Waahington, D. C, Avgvt 21, 190B. 
To eoUwtort of imterwU revenue: 

Attaition is especiallj called to section 36 of the tkct of August 6, 1909, 
imposing on certain corporations, joint stock companies, associations, and 
insurance companies a special excise tax to be paid aimnalty. 

Id view of the large number of corporations, companies, and associations 
subject to this tax, collectors of internal revenue will, on receipt of this eir 
cular, at once proceed to thoroughly canvass their districts, and as soon as 
possible furnish this office with a list of all such corporations, companies, and 
associations organized in their districts, setting forth the amount of capital 
stock and principal place of business of each. Tbef will also furnish a sepa- 
rate list of alt corporations, companies, and associations organized elBewhere 
(including such as are organized under the laws of a foreign country) baring 
their principal place of businesB in the district where such list is prepared. 
Duplicates of such lists will be made by each collector, one copy thereof to be 
retained in his of&ce, and the other, when completed, forwarded to the Comi 
missioner of Internal Revenue. Blanks to be used in such easea will be fur' 
nisbed collectors ; and, for statistical purposes and convenient reference, all 
eneh corporations, companies, and associations will be classified and listed 
according to the nature of the business carried on, as follows: 

Class A — Finimcial and commercial. — Including banks, banking asaoda- 
tions, trust companies, guaranty and surety companies, title insurance com- 
panies, building associations (if for profit), and insurance companies, not 
specifically exempt. 

Class B — Public tervioe. — Such as railroads, steamboat, ferryboat, and 
stage-line companies; pipe-line, gas, and electric- light companies; express, 
transportation, and storage companies; telegraph and telephone companies. 

Class C — Industrial and manufacturing. — Such as mining, lumber, and 
coke companies; rolling mills; foundry and machine shops; sawmills; flour, 
woolen, cotton, and other mills; manufacturers of ears, automobiles, elevators, 
agricultural implements, and all articles manutactnred wholly or in part from 
niptal, wood, or other material; mannfactnrers or reflnera of sugar, molassei, 
hirups, or other products; ice and refrigerating companies; slanghterbonstv 
tannery, packing, or canning companies, etc. 

Class D — Mercantile. — Including all dealers (not .otherwise claeaed as 
producers or manufacturers) in coal, hunber, grain, produce, and all good*, 
wares, and merchandise. 

Clash E — Mi*ceUaneou». — B^icb as architects, contractors, hotel, tbeato, 
or other companies, or associations, not otherwise claased. 
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VPben elaMified ■■ mbore indicated the luune* of the Tkriona eorporatioiu, 
MmpuiieB, and awociatioiu will be Uited alphabeticatly, and will be numbered 
eoneeeutively (eommeacing with No. I in each claoa), and in forwarding re- 
toms or paper* eubeequently rendered or NbDitted by ancb eorporationa or 
eMDpaniee collectors will see that the eame have placed thereon the deeig- 
nating claea letter and number corresponding with thoae noted on tbe liati 
herein required to be fumiahed. 

Special inetructions regarding the lorm of return to be rendered by such 
corporations, and as to tbe preparation of assessment lists by oolleetorB, will 
be isened in due seaaon. 

J. C. WHBtLKB, 

Aeti»t CoMMiseioNsr. 
Approred: 

jAMxa B. Rktnouw, 

Acting Secretary of (&• TfiMeary. 
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ASVESiaX. c 

(T. D. 1671.} 
TREASURY DEPARTMENT REGULATION NO. 31. 
RianL&TiOHB Reutino to thb Assbsshbht and CoLUcrtoN of the Specux 
ExasB Tax Ihpobbd bt SxnioH 38, Act of Atiausr S, 1909, or Cobpo- 
a&TiONS, Joint Siock Coupanies, Associations and Inbubance Com- 

PAHUB. 

Tbeasdbt Dbpabtkent, 
Ofticb or CoMinssiOREB or Intebnal Revkrue, 

Waahington, D. C, December 3, 1909. 

Here ia inserted the full t«xt of section 38 of Chapter VI, United Statca 
Statutes, 6lBt Congresg, First Sesaion, pp. 11, llS-118, all as set forth ia 
Appendix A above. 

Amcu I. 

The attention of collectors and others is apecialif called to the fact that 
the tax imposed by this section of the law applies to all corporations, joint 
Htoclt companies, associationa, or insurance companies described (except thoss 
specifically exempted), vithout reference to the kind of business carried oa, 
und that the tax is t» Ik' computed upon the ret incohb of such corporations, 
joint stock companies, associations, end insurance companies, which shall be 
calculated by subtracting from the gross income received from all suirees 
during the year certain deductions speciflcally set forth in the statute. 

ICvery corporation, joint stick company, association, or insurance company 
iiiit specifically enumeratpil as exempt shall make the return required by law, 
whether it may have net income liable to tax or not. 

In the case of corporations, joint stock companies, associations, or losuranw 
companies organized under the authority of the United States or any State 
or Territory thereof, including Alaska and District of Columbia, such net 
income relates not only to the business carried on within the confines of the 
United States, but to income recoiveii from business transacted in any foreign 
country as well. In case of corporations, joint stock companies, and associa- 
tions organised under the authority of foreign countries the terms " Qrosa 
income," " Net income." and "Authorized deductions " relate only to businHS 
transacted within the United States or any State or Territory thereof. 

Abtiolb 2. — Qroft titcotne. 

The following definitions and rules are given for determining the gross 
income of the various classes of corporations: 

I A. Uankg and other financial institutions. — Qross income consists of the 
gross revenue derived from the operation and management of the business and 
property of the corporation makine the return, toijether with all amounts of 
income (including dividends received on stock of other corporations, joint 
stock companies, associations, and insurance companies 8ubj«et to this tax) 
derived from all other sources, as shown by the entries on its books from 
•Ianu.iry 1 br December 31 of the year for which return is made. 
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1 B. /iMNrMM companiM. — Bame u 1 A kbove. 

2. TVoiMportalioii oompoAtM. — Sum as 1 A above. 

3. MaiHtfaeluring eompanitt. — QroBg income received during the year from 
all aouToea will coDsiet of the total amount, aecertaliieii through an account 
■ng, that ahowa the difference between the price received for the gooda as Bold 
and the coat of auch goodi aa manufactured. Tlte coat of goods manufactured 
Rball be aBceTtained by an addition of a charge to the account of the coat of 
goods aa manufactured during the year of the aum of the inventory at begin 
niog of tlie year and a credit to tlte account ol the aum of the Inventory at 
the end of the year. To this amount should be added all items of income re 
ceived during the year from other sources, Including dividends received on 
gtoclc of other corporations, joint stock companies, associations, and insurance 
companies subject to this tax. In the determination of the cost of goods 
manufactured and aold as above such cost shall compreliend all charges fur 
maintenance and operation of manufacturing plant, but shall not embrace 
allowancea for depreciation of property nor for losses sustained which are to 
t>e taken account of in ascertaining the net income subject to tax under the 
proper lieading in the authorized deductions. 

4. UercanliU companies. — Gross amount of income received during thn 
year from all sources consista of the total amount ascertained through inven- 
tory, or its equivalent, which shows the difference between the price received 
for goods sold and the cost of goods purchased during the year, with an addi 
tion of a charge to the ace lunt of tlte sum of the inventory at beginning nf 
tbe year and a credit to tho acmunt of the sum i)f ttie inventory at the end 
of the year. To this amount should be added all items of income received 
during tlte year from other sources inclusive of dividends received on stock 
of other corporations, joint stock companies, associations, and insurance com- 
panies subject to this tax. In determining this amount no account shall be 
taken of allowances for depreciation of property, nor for losses sustained 
which are to be taken account of in ascertaining tbe net income subject to tax 
under the proper heading in the authorized deductions. 

5. ifucellaneous. — Gross income consists of the gross revenue derived from 
tbe operation and management of the business and property of the corporation 
making the return, together with all amounts of income (including dividends 
received on stock of other cnrporations, joint stock companies, associations. 
and Insurance companies subject to this tax) derived from all other sourdis 
aa shown by the entries on the books from January 1 to Deoember 31 of tbe 
year for which return is made. 

It will be noted from these definitions that gross income is practically the 
aame aa gross profits, the only difference being that gross income is more in- 
clusive, embracing as it does not only gross proflta of the corporation, joint 
stock company, and association itself, but also all amounts of income received 
from other sources. It is immaterial whether any item of gross income is 
evidenced by cash receipts during the year or in auch other manner as to 
entitle it to proper entry on tbe books of the corporation from January I to 
December 31 for the year in which return is made. 

Sale of capital attett. — In ascertaining income derived from the sale of 
capital assets, it the amets were acquired subseouent to January 1, 1009, the 
difference between tbe •elling price and the buying price ahall constitute an 
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Item of groH income to be added to or subtracted from gross inooHM mteoii- 
ing to whether the Belling price was greater or less than the bnying priee. If 
tbe capital assets were acquired prior to Jaauarf 1, IMS, tbe Mnmuit of 
increment or depreciation representing tbe difference between the Mlling ukd 
buying price is to be adjusted so as to fairly determine tbe proportion of the 
lose or gain arising subsequent to January 1, 1909, and which proportion shall 
be deducted from or added to the gross income for the year in which the aale 
was made. But for the purpose of determining the selling price, fts providMl 
in this section, there shall be added to the price actually realized on sale may 
amount which has already been set aside and deducted from grosa income by 
way of depreciation as defined in article 4 and has not t>een paid out in 
making good such depreciation on the property sold. 

Where a corporation is engaged in carrying on more than one class of boai' 
neu, gross income derived from the different classes of business shall be ascer- 
tained according to the definitions above applicable thereto. 

Abticlx 3. — Net income. 
Net incflme shall be ascertained by deducting from the gross amount of the 
income of such corporation, joint stock company or association, or insurance 
company, received within the year from all sources, (flrat) all tbe ordinary 
and necessary expenses actually paid within the year out of income in the 
maintenance and operatioit of its bueineas and properties, including all charges 
such as rentals or franchise payments, required to be made as a condition lo 
the continued use or possession of property; (second) all losses actually aus- 
tained within tbe year and not compensated by insurance or otherwise, includ- 
ing a reasonable allowance for depreciation of property, if any, and in the ease 
of insurance companies the sums other than dividends paid within the year 
on policy and annuity contracts and the net addition, if any, required by law 
to be made within the year to reserve funds; (third) interest actually paid 
within the year on its bonded or other indebtedness to an amount of sneh 
bonded and other indebtedness not exceeding the paid'Op capital stock of such 
corporation, joint stock company or association, or insurance company, out- 
standing at the close of the year, and in the case of a bank, banking associa- 
tion, or trust company, all interest actually paid by it within the year on 
depoaiti, [In case of corporations, joint stock companies, and associations 
organized under tbe laws of a foreign country, " tbe proportion of its paid-up 
capital stock outstanding at the close of the year which the gross amount of 
Its income for the year from business transacted and capital invested within 
the United States and any of its Territories, Alaska, and tbe District of Co- 
lumbia bears to tbe gross amount of its income derived from all sources within 
and without the United States"]* (fourth) all sums paid by it within the 
year for taxes imposed under the authority of the United States or of any 
State or Territory thereof, or imposed by tbe government of any foreign 
country as a condition to carrying on hnsiness therein; (fifth) all amounts 
received by it within the year as dividends upon stock of other eorpor^tiou. 
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joint Btoek oompaniea or auocUtiana, or inanranoa oonipaafai, Hibiwt to tlw 
tAx hereby imposed. 

Section 38 furtber provides: 

That in the caae of a corporation, joint atoek eompany or asMciation, or 
ineuranee company, organized under tbe lawi of a foreign oountry, such net 
income shall be ascertained (by maJdng like deductions) from the gross 
amount of its income received within the year from business transacted anil 
ita capita! invested within the United States and any of its Territories, Alaska 
and the District of Columbia. 

Also that: 

In the case of aesessment iosuraQce companies tbe actual depoait of suniti 
with state or territorial officers, pursuant to law, as additions to guaranty or 
reserve fund, shall be treated as being payment! required by law to reserve 

Also (third paragraph] that: 

There shall be deducted from the amount of the net Income of each of such 
corporations, joint stock companies or associations, or insurance companies, 
■Boertained as provided in tbe foregoing paragraphs of this aection, the sum of 
Bve thousand dollars. 

The net income, therefore, it the remainder of Ihe grou income after makimg 
the tpecified dfiductitma. 

AnnCLB 4. — Deductions. 
The specifled iteductions actually paid within the year, set forth in the 
statute and as deecribod in article 3 preceding, shall include all proper items 
of expenses and charges under the respective heads as designated. The amount 
returned for ordinary and necessary expenses actually paid within the year 
nnt of income in maintenance and operation of the business and properties of 
the corporation ithould not, however, embrace allowances for depreciation of 
Hied property which are otherwise to be taken account of under the proper 
heading in the authorized deductions, nor expenses paid within the year and 
charged to such allowances for depreciation credited in the current year or in 
previous yeirs. In BBcertaining expenses proper to be included in the deduc- 
tion* to be made under this article, corporations carrying materials and sup 
plies on hand for use should include in such expenses tbe charges for materials 
and supplies only to the amount that the same are actually disbursed and 
used in operation and maintenance during the year for which tbe return is 

It is immaterial whether the deductions are evidenced by actual disburse- 
ments in cash, or whether evidenced in such other way as to be properly 
acknowledged by the corporate officers and so entered on the books as to con- 
stlCute a liability against tlie assets of the corporation, joint stock company, 
association, or insurance company making the return. 

lAMset. — The deduction for losses must be in respect of losses actually sus- 
tained during the year and not compensated by insurance or otherwise. It 
ntuat be bassd upon the difference between thp coat value and salvage value 
of the property or assets, including in the latter value such amount, if any, 
aa has in tbe current or previous years been set aside and deducted from gron 
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iDCome bf way of depreciation aa deGned in the fiillawing section and not been 
paid out in making good such depreciation. 

Depreciation. — The deduction far depreciation should be the estimated 
amount of the loss, accrued during the year to which the return relates, in the 
va1u« of the property in respect of which such deduction is claimed that arises 
from exhaustion, wear and tear, or obsolescence out of the uses to which the 
property IB put, and which loss hsa not been made good by paymeuts for ordi- 
nary maintenance and repairs deducted under the heading of expenses of 
maintenance and operation or in the ascertainment of gross income. This 
estinmtp should be formed upon the assumed life of the property, its cost 
value, and its use. Expenses paid in any one year in making good exbaustion. 
wear and tear, or obsolescence in respect of which any deduction for deprecia 
tion is claimed must not be included in the deduction for expense of mainte- 
oance and operation of the property or in the aBoertainment of gross income, 
but must be made out of accumulative allowances deducted for depreciation in 
current and previous years. 

Article 5. — hiventoriea. 

It will be noted that an ioventciry or its equivalent of materials, supplies, 
and merchandise on hand for use or sale at the close of each calendar year is 
essential in the case of certain corporations in order to determine the groefl 
income, and in case of other corporations to determine their expenses of 
operation. Where such inventory or its eijuivalent was not taken at the cloee 
of the year 1908, a supplemental statement showing such inventory approxi- 
mately must be submittpd with the return on the r^ulsr form. Such supple- 
mental statement shall be verified under oath by the treasurer or principal 
financial ollicer iu submitting the same. 

Where any item under any of the deductions is of an unusual nature a 
special explanatory note referring to such item shall be made and attached 
to the form at the appropriate place and made a part thereof by proper 
reference. 

Paragraph 3 of said section 39 also provides; 

And said tax shall be computed upon the remainder of said net income of 
such corporation, joint stock company or association, or insurance company, 
for the year ending Decpmher thirty-first, nineteen hundred and nine, and for 
each calendar year therpnfter ; and on or before the first day of March, nine- 
teen hundred and ten, and the first day of March in each year thereafter, n 
trui! and accurate return under oath or affirmation of its president, viee'presi- 
dcnt, or other principal officer, and its treasurer or assistant treasurer, shall 
be made by each of the corporations,, joint stock companies or assoeiBtioBS. 
and insurance companies, subject to the tax imposed by this section, to the 
collector of internal revenue for the district in which such eorporaUon, joint 
stock company or association, or insurance company, has its principal plie* 
of business, or, in the case of a corporation, joint stock company or MaoeiA- 
tion, or insurance company, organized under the laws of a foreign oonntr;, 
in the pisce where its principal business is carried on within the United Stato, 
in such form as the Commissinner of Internal BcToine, with the approval of 
the Secretary of the Treasury, shall prescribe. 



)vGoo'^lc 



Appendixes. 191 

BMh retnrn so made U required to set forth: 

(a) The total amount of the paid-up capital Btock of aneh oorporatjona, 
joint stock companies or asBociations, or inauranoe companies, ontitanding at 
the close of the year ; 

(6) The total amount of bonded and other indebtedneee of such corporation, 
joint stock companj or aaaociation, or insurance company, at the cloae of the 
jew; 

(e) The gioaa amount of the income of such corporation, joint stock corn- 
pan; or association, or insurance compan]', received during the ;ear from all 
sources, and if organized under the laws of a foreign countr;, the gross amount 
of its income received within the year from business transacted and capital 
invested within the United States and any of its Territories, Alaska, and the 
Siatrict of Columbia. 

Buch returns are also required to set forth the items claimed as deductions 
(Article 4), also the net income after such deductions have been made. 

ABTTCLE S. 

Under the authority conferred by this act forms of return have been pre- 
scribed, in which the various items specified in the law are to be stated. 

Blank forms of this return will h<? mailed to collectors and should he fur- 
nished to every corporation, not eipreasly excepted. «n or before January I, 
1910, and on or l>efr)re January let of each year thereafter. Failure on thn 
part of any corporation, joint stock company, asiiociHtion, or insurance com- 
pany liable to this tax, to receive a blank form will not excuse it from making 
Uie return required by law, or relieve it from any penalties for failure t<> 
make the return in the prescribed time. Corporaticins not supplied with the 
proper forms for making the return should make appliention thprefor to the 
collector of internal revenue in whose district is Inciiti^ its principal place 
of business. Each corporation should carefully prepare its return so as to 
fully and clearly set forth the data therein called for. 

Bookkeeping. — No particular system of bookkeeping or accounting will be 
required by the Department. However, the business transacted by corpora- 
tions, joint stock companies, associations, or insurance companies must be so 
recorded that each and every item therein set forth may be readily veriAed 
by an examination of the books and accounts, where such examination is 
deemed necessary. 

Calendar year. — As the law specifically provides that the tax imposed shall 
be computed on the net income during each " calendar year," returns of income 
based on any period other than the calendar year can not be accepted. 

Corporations organized during the year or going into liquidation during the 
year should nevertheless render a awom return on the prescribed form. 

ABTICLE 7. 

Collectors will see that as soon as each return made by any corporation is 
Mceived a record on Form 632 is made, setting out the name of the corpora- 
tion making the return, the nature of the principal business transacted, the 
Ideation of principal place of business, with net income reported, and the dat^ 
on which such return was received. The date of receipt in each case will be 
■oted in the last column of that form, in which enhimn the list nn which 
awessment is made will also he noted. For this pur|>nse the column so used 
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IBMj be ■nbdivided, or tbe date of reeelpl of aucb returns may be noted in red 
ink over th« date entered tberein m to eueb asBeasment liat. 

Any colleetor will, whenever it appears advisable to do so, request that a 
revenue agent be specially designated to collect and fumiah this office with 
nucli other data as, in hie judgment, is necessary to determine the actual 
nmonnt of tax to be assessed against any corporation, joint stock company, 
<ir asaociation which under the law set forth in these regulations is required 
to make return. 

Such returns are required to be made not laAer than March I of each year, 
and any failure to comply with the law in this regard should be at once 
reported by the collector to the Commissioner of Internal Revenue. 

To enable collectors to determine whether all returns due have tteen received, 
a careful canvass of each district should be made, and all corporations, joint 
stock eompauies, and REaociations subject to the tax imposed should be listed 
as above directed. 

AKncix S. 

Fof statistical purposes all such corporations, joint stock companies, sad 
associations will tie classified as follows: 

Class A: financial and contmercial. — Including banks, banking associx- 
tions, trust companies, guaranty and surety companies, title insurance com^ 
panies, building associations (if for profit), and insurance companies, not 
»>pecificfllly exempt. 

Ci^Bs B; Public nerince. — Such as railroads, steamboat, ferryboat, and 
atage-Iine companies; pipe-line, gas, and electric -light companies; express, 
transportation, and storage companies; telegraph and telephone companies. 

Ci-ASs C: Indtatriat and manufacturing. Such as mining, lumber, and 
I'cike companies; rolling mills; foundry and machine shops; sawmills; flour, 
woolen, cotton, and other mills; manufacturers of cars, automobiles, elevators. 
: I grri cultural implements, and all articles manufactured wholly or in part from 
metal, wood, or other material ; manufacturern or refiners of sugax, molassei. 
xirnps, or other products; ice and refrigerating companies; elaughtcrhouae. 
tannery, packing, or canning companies, etc. 

Ci^BB D: Mercantile. — Including all dealers (not otherwise classed a« 
(iroducera or mnnufacturers) in coal, lumber, grain, produce, and all good*, 
wares, and merchandiBe. 

CiASs E: MiacellaneouD. — Such as architects, contractors, hotel, theater, 
or other companies, or associations, not otherwise classed. 

When classified as above indicated the names of the Tarious corporations, 
companies, and associations will be listed alphabetically, and will he numbered 
consecutively (commencing with No. I in eorh class), and in forwarding re- 
turns or papers subsequently rendered or submitted by such corporations or 
ivimpanies collectors will see that the same have placed thereon the designating 
I'lasB letter and number corresponding with those noted on the lists hereia 
required to he furnished. 

ARTICLX 9. — Easamination of bookM, etc., 6y reveiwe agent*. 
Paragraph t of said section 38 provides: 

fburth. Whenever eviilence sbsl) he produced before the Commissioner of 
Internal Revenue which in the opinion of the commiesioner jnetifiee the belief 
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that tlw return nude b; anj corporation, joint atodc Minpnoy or ■aMieUtlon, 
or inauTMMe company, is ineoncct, or whenever aof collector ■htll report to 
the Coramistioiier of Intern*! Revenue that any corporalian, joint itodc com- 
pany or aaaooiation, or inauranee eompaay, haa failed to make a return aa 
required by law, the -CommiBaioner of Internal Revenue may require from the 
eorporation, joint atock company or association, or insuranoe company making 
<neh return, anch further information with reference to its capital, income, 
losses, and expenditures aa be ma; deem expedient; and the Commissioner of 
Internal Revenue, for the purpose of ascertaining the correctness of such 
return or for the purpose ot making a return where none baa hem made, it 
hereby authoriied, by any regularly appointed revenue agent epecially desig- 
nated by him for that purpose, to examine any booka and papera bearing upon 
the matt«ra required to be included in the return of such corporation, joint 
stock company or aeaociation, or insurance company, and to require the at- 
tendance of any officer or employee of such corporation, joint stock company 
or aaaociation, or ineuranee company, and to take bis testimony with reference 
to tbe matter required by law to be included in such return, with power to 
administer oaths to such person or persons; and tlK Commissioner of Internal 
Revenoe may also invoke the aid of any court of the United States having 
jurisdiction to require the attendance of such ofBcers or employees and the 
production of such booka and papera. Upon the information so acquired the 
Commissioner ot Internal Revenue may amend any return or make a return 
where none has been made. All proceedings taken by the Commissioner of 
Internal Revenue under the provisions of this section shall be subject to the 
approval of the Secretary of tbe Treasury. 

Amcut 10. — 4««««amenl and cotleetion ot tote, ete. 

Paragraph 6 of said aection 38 provides : 

Fifth. All returns shall be retained by the Commiaaioner of Internal B«v- 
enue, who shall make asaeasmenta thereon; and in case of any return made 
with false or fraudulent intent, be ehail add one hundred per oentum of snch 
tax, and in case of a refusal or neglect to make a return or to verify tbe same 
aa aforesaid he ahall add fifty peroentum of such tax. In caae of neglect 
oceaaiooed by tbe sickness or absence of an olBcer of snch eorporation, joint 
stock company or association, or insurance company, required to malu said 
retnm, or for other suiOcient reason, the collector may allow such furtber 
time for making and delivering auch return aa be may deem necessary, not 
czeeeding thirty days. Tbe amount eo added t« the tax shall be collected at 
the same time and in tbe same manner as the tax originally assessed unlesa 
the refusal, n^lect, or talaity is discovered after the date for payment of aald 
taxes, in which caae the amount so added shall be paid by the delinquent cor- 
poration, joint stock company or association, or insurance company immedi- 
ately upon notice given by the collector. All asaeasmenta shall be made and 
the several corporations, joint sto^ companies or associations, or Insurance 
companies, ahall be notified of the amount for which they are reepectively 
liable on or before tbe llrat day of June of each successive year, and said assess- 
ments shall be paid on or before tbe thirtieth day of June, except in eases of' 
refusal or neglect to make such retnm, and in cases ot false or fraudntant 
n which cases the Commissionsr of Internal Revenue ahall, upon the 
te. Gov. Tax — IS 
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diaeoverjr tberaof, at any tim« within thicc yean After said rctura ia doc, 
maka a return apon infonnaticHi obtained ai above provided for, and the iMWi 
nwnt made hj the CommiBSioner of Internal Revenue thereon ahall be paid bf 
■nch corporation, joint atock eompanj or aaaociation, or inauranee company 
immediately upon notiflcation of the amount of Buch aaaesimeDt; and to anf 
•um or aiuni due and unpaid after the thirtieth da; of June in any year, and 
tor ten days after notice uid demand thereof by the colleotor, there shall br 
added the Bum of flfe per centum on the amount of tax unpaid and tntereaL 
at the rate of one per centum per month upon said tax from the time the aame 
beeomeB due. 

Upon the receipt and verification «f the retuma rendered, the tax aa aaeer- 
tuned to be due will be aaaeated as above pr«acrii>ed; and notice of each assem- 
ment will be given and BObiequent demand made <if neoeaury) on Porraa IT 
and £1, reepeetively. 

In case of failure to make retuniB within the time and manner required by 
the Btatute, or where the return rendered ia found or believed to be incorreel, 
action ia such eases will be taken, as provided in paragraph 4 of the law. 

The additional tax imposed by paragraph 5 of the law for failure to make 
the required return, or for making a falsa or fraudulent leturn, will in «!) 
cases be assessed ae therein provided. 

Akticlb 11. — Returns to eonttitute public records. 

Paragraph 6 of said section 38 provides: 

Siith. Wlicn the assesHment shall be made, ai provided in this eeetiOB, tt« 
returns, together with any corrections thereof which may have been made by 
tbe commissioner, shall be filed in the office of the Commissioner of Intenwl 
Revenue and shall constitute public records and be open to inspection aa neh. 

Abtigle 12. — Penaltim. 

Paragraphs 7 and S of section 38 provide: 

Seventh. It shall be unlawful for any collector, deputy collector, agent, clerk, 
or other officer or employee of the United States to divulge or make known in 
any manner whatever not provided by law to any person any informaUan 
obtained by him in the discharge of his official duty, or to divulge or mak<> 
known in any manner not provided by law any document received, evidenee 
taken, or report made under this section except upon the special direction of 
the Freaident; and any offense against the foregoing provision shall be a mis- 
demeanor and be punished by a fine not exceeding one thousand dollars, or by 
imprisoDment not exceeding one year, or both, at the discretion of the court. 

Eighth. If any of the corporations, joint stock companies or associations, or 
insurance companies, aforesaid, shall refuse or neglect to make a return at 
the time or times hereinbefore speciHed in each year, or shall render a false 
or fraudulent return, such corporation, joint stock company or association, or 
insurance company, shall be liable to a penalty of not less than one tbouund 
dollars and not exceeding ten thousand dollars. 

Any person authorized by law to make, render, sign, or verify any retnni 
who makes any false or fraudulent return, or statement, with intent to defea' 
or evade the assessment required by this seetion to be made, shall be guilty of 
a misdemeanor, and shall be fined not exceeding one thousand dollars or ba 
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impriaoned not exoMdlng one jtu, or both, at tba diaonUoii of tb* eoozt, wUb 
the eoflta of prowcation. 

ABnoLB 13. — Otrtain mWMM lotos mode appUoabte, ami juriadictioi* oom- 
ferrtd on United Btatea otmrt* to oompel attendamoe of mtnetMt, «ta 

Fkrkgraph 8 further proridea: 

All lAwi raUttng to tbe callectioii, remiasion, and refnnd of mtemal-nremM 
taxM, M far aa applioabte to and not inconaiatent with tbe proTiaiona «f this 
aeetion, are hereby extended and made applicable to tbe tax impoaed by tbla 

Jnriedidtion ia hereby flonferred npon the circuit and diatriot conrta of the 
United Statea for the diatrict within which any penon Bommoned nnder thia 
aeetion to appear to teatify or to prodnce books, as aforeaaid, ahall reside, to 
compel auch attendance, production of booka, and testimony by appropriata 

Annou 14. — CoIIeolton of taa. 
The tax aaaeased under the proviaiona of this act will be collected and will 
be receipted for on Form 1, as in the eaee of other asaeaaed taxes. Unless 
paid within the time ftsed by the statute, notice and demand ahould be at onee 
iaaned, and, in esse of nonpayment, distraint proceedings ahould be instituted 
without delay. 

BoTAi. E. Cabell, 

CoMmJafioNsr. 
Approved: 

FuiiKLin UaoTEasB, 

Beontarjf of the Tnamrjf. 
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APfSHSIZ D. 

(T. D. IS7B.) 

TREASURY DBPABTMENT REGULATION. 

ExoiaK Tax. 



Office or Comkibsiok^ IimsirAi. Rxmm^ 

WMkingtoK, D. O., Jamiarg 4, 1910. 
To mtbetora of inUrmt reo«n«« and othert <M(«rMl«i(.' 

Many inqniries hsve been made aC this ofBn ooaoerniiig ttie reqairemeBts of 
aeetiOD 38, >ct of Aagaat 5, 1900, levying an ucciM Uz of 1 per cent of the 
total net income over 16,000 of eorporatioB*, bb to tbe time that mnat mt . 
coTeKd by the returns of such corporations. 

In order that the position of this office may be Imoini to all intenated ia 
this subject, attention is inTited to the language of the act bearing on this 
point SulMliTiaion 3 rends, in part, as follows: 

* * * and said tax shall be computed upon the remainder of said net 
income of such eorporation, joint stock company or associatioa, or iDSoranec 
company, for the year ending December thirty-first, nineteen hundred and niae, 
and for each calendar year thereafter. 

Prom this it will be seen fbat the law fixes the calendar year as tbe period 
to be covered by these returns, and no one is vested with discretionary power 
to change it. 

Many inquiries have been submitted as to the manner of arriving at an in- 
ventor; January 1, 1909, when none was taken on that date and where tbe 
fiscal year of the oorporation ends with a date other than Doeember 31. 

In article S of Regulations No. 31 it is stated that an inventory or its 
equivalent of materials, supplies, and merchandise on hand for use or sale at 
tbe close of each calendar year is essential in the ease of certain corporations 
in order to determine the gross income, and in ease of other corporations to 
determine their expenses of operation. Where such inventory or its equlvs- 
tent was not taken at tbe close of tbe year 1908, a supplemental statonent 
showing such inventory approximately must be submitted with the return on 
the regular form. Such supplemental statement shall be verified under 
oath, etc 

Under the statute no return for A period other than the eatendar year can 
be accepted. Tbe primary object to be kept in view is the preparation of a 
statement or return which shall oorreetly set forth the net income taxable 
under the law. If this can be accomplished without the necessity of an invtu- 
tary, either at the banning or the close of tbe calendar year, actual inven- 
tories are not necessary. It, however, a statement such as may be verified fay 
oath of the officers of the oorporation, showing the net taxable income, can not 
be made without an inventory, then the same is necessarily required. 

It is believed that corporations whose business is of sufficient volume to 
produce a taxable income under this law would ordinarily keep snch hocAa as 
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mold clubb tlMm to wriTe at *. book inventory, or whftt might be termed tbe 
" equiralent " of m innntoiy, for the period between the Ut of Jumurj umI 
the end of their flK»l yean. While the olOee is usable to let forth aoy rale 
in this eonneetion for turiTing at ioTcntoriea or their equivalenta, the eorpora- 
tiona will leadlly see the neoeaaity of resorting to tbe beat meaju »t tbdr 
kaada to ahow In their awom retorna their net t«xable income. 

BoTAL E. Ca^oj^ 
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AIFX>IIZZ X. 

(T. D. 1S83.) 
TSKASintT DBPABTHENT REGULATION. 

Spioui, ExciBK Tax 

Tkubur DtPAxnasT, 
OwntM at CoMinaaiOHEB op Istbku, Rxmru% 

Wuktn^to*, D. C, JuMuary 18, IBlOi 
In Ti«w of the iMt that the Ux impowd hj tteHaa 3B of the Mt of Angut 
6, IBOe, is not upon the property or income of corpo»tiona, joint atoek eon- 
puties, etc., but is a Bpecial excise tax to be measured hy the annual net in- 
come of fluoh corpoiations, etc, it is held, copformably to the opinion of the 
honorable Attoiney-Geoeral, to whom the question bas been sutnnitted — 

That in computing tlie amount of the gross iDcome eorporations owning 
United States bonds should include the intereat received thereon, and tlurt 
such intereat ahould not be deducted from the gross income for the purpose of 
aaoertainiug the net income, which eervea aa a baaia tat computing tike amount 
of taxes to be paid. 



ROTAi, E. Cabeu, 



^proved; 

CEASLE8 D. HILUS, 

AotWf Smretary of the Trewwy- 
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(T. D. ISSS.) 
TREASURY DEPARTMENT REGULATIOK. 

BXTUKHB <W COIPOKATIOHB. 

Tbeabuki DBPAsnixm, 
Office or CoimiaBiomB or Iitrknu, Rxvnnrz, 

WiuAingtM, D. C, Janmry 24, 1910. 

SB: Tour letter datad th« 19th inatant luu been reoeived, in which jatt uk 
•ertkin qneBtion* relatiTe to making Ktunii under tbe proTiaiona of lection 
38, act of August 5, 1900. You atate: 

In the flrat place, relative to a manufacturing company, in jour paragraph 
3 on page 8 of the lawa and regulatioos, you lay: "Coat of goods mannfae- 
tared ehall be ascertained by the addition of a charge to tbe account of tb« 
oost of goods as maDufnctnred during the year of the sum in tbe inventory at 
tbe beginning pf the year, and a credit to the account of the aiun in the inv«a- 
tory at tbe end of tbe year." Does this mean that the coat must be aaeer- 
talned from tbe price of tbe raw materials and tbe amount of labor expended, 
irrespective of overhead charges, or should overhead charges be included in 
the eost, and should tbe addition then be made to the total net worth of the 
concern aa shown hy tiie inventory of the previous year and that subtracted 
from tbe net worth of tbe concern at the end of the year; or in what way Is 
this section eonatruedt 

In reply, you are advised that for the parpoee of malting a correct return 
in aeoordauoe with the provisions of section 38 of the act of August 6, 1W9, 
it is necesaary to follow closely tbe well-established commercial rules for 
keeping tbe accounts of tbe business of manufacturers. In keeping sneh 
accounts in a scientifle manner it is well understood by all bookkeepers that 
if an inventory is taken on December 31, the end of the calendar year, the 
credits entered as balances in the several ledger accounts show the assets that 
such corporation has on hand, and hence the instructions in " Note A" at the 
bottom of the printed Form 637 state that " the eost of the goods manufac- 
tured shall be ascertained by an addition of a charge (debit) to the account 
of tbe cost of the goods as manufactnTed during the year of the sum of th» 
inventory at the beginning of the year." All credit balances above referred 'n 
are transferred to the debit aide of such accounts when the same are reopene'l 
on commencing bueinesa on the first of the year, and the "addition of n 
charge," as noted above, is thns made to the several accounts that are debited 
wUh the eost of goods manufactured during the year. The credit to tbe 
account is then made at the close of tbe year when the inventory is taken. 
. Tbe provisions of tbe law reauire — 

I. That the return ehall show the Kroes income (profit) received during the 
year, which is reported in item 3 on Form B37. 

t. All the necessary expenses in the maintenance and operation of the bnal- 
ness and propertiea. which include labor, foel, rentals, insurance, etc., ahown 
la iton 4. 
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3. LoBBet HiuUined during the jrear and not compenaated b; inBurannl br 
otberwiee, including a reasonable allowance for depreciation, ahowD in item 6, 

4. Interest on bonded or other indebtedness to an amount not exceeding tbe 
paid-up eapilal stock, shown in item 6. 

5. AH sums imposed for taxes during the year, shown Jn item 7. 

6. All amounts received b; it as dividends upon stock of other oorporations, 
etc., subject to the tax imposed, as shown in item 8. 

To make a correct return it is neoessarj for the accountant to know — 

I. The exact resODrces and liabilities o( the corporation, both on Januarj 1 
and December 31 of tlic year covered by the same. 

S. A full statement ol the business transacted during the year. 

For example; If a manufacturing corporation has on hand at the beginning 
of the year as resources, raw materiala, materials in process, finished product, 
cash, bills receivable, accounts receivable, etc., making up the total asseta of 
the company, a business transaction that results in exchanging these aaseta, 
or any part of them, for anything of equal value does not produce income. 

Raw materials, being of the capital asseta of tbe company, are changed ta 
fonn by the addition of different items of expense to produce another form of 
asset, the finished product, and hence the method of making up the return is 
as follows: Tbe gross income from the manufacturing business reported in 
item 3 consists of the difference between tbe coat of the assets as material and 
the selling price of the assets as finished product. The selling price of the 
finiahed product is ascertained as follows: The cost of the raw material phm 
all expenses shown in items 4, 5, 6, and T, plus per cent of profit, and while 
all these items of expense are aa surely a part of the finished product as is the 
value of the raw material, yet as anch items are ezpenaes and not assets they 
are eegregated and reported as deductions in items 4, 6, 6, and 7 in order to 
assist the government officer in bii comparison and verification of the aeearacv 
of tbe return. 

In making up the groaa income to be reported in item 3, the coat of titr 
gooda manufactured shall be ascertained by the addition of a oharge to the- 
aoeount of the cost of the goods as manufactured during the year of the aum 
of the inventory at tbe beginning of the year, and a credit to the account of 
the sum of the inventory at the end of the year. To this amount ahould be 
added all items of income received during the year from other sources, inclnd- 
ing dividenda received on stock of other corporations subject to this tax. 

In making the inventory on December 31 of each year the appreeiatino' 
or depreciation in tbe value of the raw material on band should b« aaeer- 
tained, as well as that of tbe finished product, and this loss or gain, as the^ 
case may be, is included in the account of the closing calendar year. Th(a» 
articles, the raw material, material in process of manufacture, and the Sn- 
isbed product, constitute at the banning of the year succeeding the inventorr- 
the capital assets of the company, and hence, under tbe rale in paragraph B, 
page 9, of R^ulatioM 31. any increase or decrease in value accruing at a 
time prior to January 1 of tbe calendar year for which return is made eaw 
sot b« taken as a part of the gross Income for that year, but, aa noted above, 
flneh increase or decrease )n value should be Included in the account of ths 
prior calendar year. 

The rules, aa herMubefore atatod, rcUtaTs to BunnfMtiiriog ttnporstin* 



)vGoo'^lc 



Appbrdizeb. 301 

•Ibo Kpply to DMroantib corporations, and it is not &t sll material in making 
a return for the year 190B if, as you state, the goods were puTchsaed prior to 
that time.. On January 1, 190B, the goods referred to constitute capitsi 
aaeeta at the invoiced value, and only the proflta on the same, if aold during 
the year, ar« taken «a gross income, or if not al) told during the year grow 
iiwome ie found by an addition to the credit aide of the account of the sunt 
•f the inventory at the close of the year. 

When a book account is known to be worth less than its face *alue and the 
loaa is evidenced by an entry on the debit tide of the lose and gain acconnt 
in the Iiooka of the corporatiou, thereby decreasing the gross profit during the 
year, the amount of such loss is a proper deduction io item 6 of the return. 

The making of an accurate return in accordance with the law and the 
regulations should present no difficulties to an expert bookkeeper and account- 
■at who has made a careful study of the subject. 

Respectfully, 

ROTAL E. Cabsx, 
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AFPEnnx a. 

(T. D. 1S92.) 

TRKASURT DBPAKTMENT REGULATION. 

Excise Tax. 

Tbkuuxt DxpAKMXirr, 
Omcs or OomusaKmEB or Intkkrai. Rxtketd^ 

Wathington, D. C, Febniarj/ 6, lOia 
To coUeeton of Mtomal rtvmuu and otitar*: 

The ■ttention of colkctora of internal rereniie and others ia called to the 
proTuiona of MCtion 38 of the act of August S, 19Q9, requiring corporationa. 
joint slock companies, associations, and iosurance eompaniea, subject to the 
special excise tax therein imposed, to render the prescribed return of their 
gross and net income for the calendar year 1909, on or before the 1st day of 
Afareh, 1910; and to the penalties imposed by the eighth paragraph of said 
section 38 for neglect or refusal to reader such return, or for rendering a faUe 
or fraudulent return. 

On receipt of this circular, collectors will, so far as pouible, and without 
further expense to the goTemmeDt, see that notice of these prorisiona of the 
law is given through the public preaa to all such corporationa, joint stock 
eompaniea, aaaociationa, and insuraooe companies. 

Where the prescribed returns are receired after March 1, 1910, the enTelopee 
bearing postmarks showing the time of mailing shall be preseired, «ach 
attacbed to the return contained therein and forwarded aa a part thereof to 
thia office. 

Aa atated in article 6 of Reflations 31, blank forms for making the 
required retuma will be furnished, on application, b; collectors of interaal 
rerenuei and a failure to receive such blanks and to make the required retura 
within the prescribed time will not relieve the oorporation, joint stock com- 
pany, asaociation, or insurance ennpany from the penalties imposed for a 
failure to make such return. 

KOTAL E. Cabell, 
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(T. D. t5»4.> 

TBE^URT DEPABTMSNT REOUUTION. 

Bzota Tax — Pqbuoitt Cuubk. 

TlBASUBT DBPABrMKHT, 

Ofttob or CoMHissionB or Iihcbkal Rttbto^ 

Washington, D. C, Ftlrvary 17, 1910. 
To od eoU00for» of mternal revmxe, agent*, employem, and othmt eonoemed: 

Hmflf oominaiiicatioiiB bare been received at thia ofQce making inquiiy a« 
to bow the returns of eorporatione, joint atock eompaniea, auoeiationa, and 
inaaranoe companies, made as required under the provisiona of tlte eorporation 
exciae'tu law (Mctioo SB of tbe tariff act of Aupist 6, 1909), were to bi> 
h«Bd)ed in tlie office of the CommiiaioDer of loternal Revenue, and wlietlwr 
or Dot tbey were to ht open to general inspection. 

'Hie law, paragraph 6, on tbia subject ia as follows: 

0. When the asseument aball be made, as provided in this section, tbe 
retorns, together with any corrections thereof which may have been made by 
tbe eommiasioner, shall be Bled in the otllM ot the Commissioner of Intem^tl 
Rarenue and shall eonstituto public records and be open to inspection bh such 

Congress appropriated (100,000 to carry into effect tbe provisions of tbe 
law. Under general statutes no portion of this appropriation is available for 
usa in tbe District of Columbia. The returns can not be open to generaJ 
inapeotion in the District of Columbia without the expenditure of a Bubstan- 
tiaJ Bum of money. If, therefore, it was the intent of Congress to make these 
retama open to general inspection, it will be necessary for it to appropriate 
a sum aufflcient to cover tbe necessary ezpenses. Until this is done this 
bsrean rules that the returns made under this law are to be handled just aa 
returns made under other internal -revenue statutes. 

Any person, therefore, other than tbe taxpayer making tbe return, or his 
duly appointed agent or attorney, who desires to see such return shall make 
written application to the Secretary of the Treasury, who in his discretion 
will, upon a proper showing of cause, approve such request. A request thus 
approved should then be presented to tbe Commissioner of Internal Revenue, 
wbo will thereupon permit tbe return in question to be seen by the applicant 
upon nicb conditions as tbe Secretary of the Treasury shall have imposed. 
KOTAL B. Cabku, 

Approved: 

CEAiua D. Nranir, 

lot the 
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APPENBIZ I. 

(T. D. 159S.) 
•rBKASURY DEPARTMENT REGULATION. 
Special Excise Tax. 
B Skcubed bt MoBraAoE OR RXAL Estate Pubchased bt Caarca*.- 

TI0H8. 

TBKASUBT DEPABrMEnT, 

Office or Coiihisbioheb of Inixkral Kxvsmm, 

Waahington, D. C, February 29, 1910. 
To tlte ooUectora of internal revenue and others ooneemed: 

In ID opinion rendered by the Attorney Oeneral to the Secretary of tlM 
Tre«8ury dd the question of interest on indebtedness secured by mortgages on 
real estate, which real estate is owned by corporations, it is held that, nndiir 
the provisions of the statute, interest can be allowed as a deduction only t« 
the amount of the paid-up capital stoek, and that where a compuiy purehasea 
real estate and assumes the indebtedness, this indebtedness stands on tlie 
same footing as any other. The Attorney -General holds, however, that whM« 
a company purchases merely the equity in real estate and does not aaanmc 
outstanding indebtadnees evidenced by mortgages against the corpus of tite 
property, that such prior outstanding mortgages are not indebtedness eon- 
lemplat«d under the statute, as such obligations do not constitute indebtednew 
of tiie company itself; consequently interest on such mortgages can be allowed 
•a a charge required to be made as a condition to the continued use or poasea- 
aion of proper^. 

ROTAL E. (Ubdj. 
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AFFEKDIZ J. 

(T. D. 1600.) 
(FOTdgn iteaauhip ampkniM engaged in truuportinit fnigfat or puaenmr* 
batweoi American bqiI foreign porta.) 

TtKABXSxi DEPABmirr, 
OnroB OF CoMMiaamswM or imxiKU. Rxvxiru^ 

Waakington, D. 0., Uanh H, 1910. 
To Mllaefoft of intemai rwenMe and other* oomxnted: 

la an opinion rendered by the Attoniej''acueTal, to whom the queation was 
raferred, it ia held that aa the proviaiona of tection 3S of the act of Auguat 5, 
1909, iupoaing a apwial eieiae tax, are made applicable to corporations organ- 
iaed nnder the laws of a foreign countrf and receiving ineomB from biuinee« 
traniacted and capital inveated in tha United States, theae provisions include 
foreign ateamship companies having agencies in this country and engaged in 
tho business of transporting passengers, freight, or mail; that aa the tax 
BO imposed ia not upon tin property of the corporation or tbe income derived 
tberefrom, but ia " a special excise tax with reapect to the carrying on or 
doing of bosineaa," aueh tax, as applied to the buaineaa ao carried on by inch 
foreign ateamahlp companies ia not upon exports or upon the income derived 
Inaa the tranaportation of sneh exports. 

BOTAI. B. O^ PBTJi 

OOWMIHMMMMr. 
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(T. D. I«0<.> 
Spbcui. ExotBx Tax. 

Tbe&subt DxpAKMXirr, 
OmcK or CoHMiBBioitER or InmutAi. SxTDtoi^ 

WaMnglon, D. C, Maroh Sfl, IQIO. 
The folloiriiig Bynoiwis of deciBioiu mnde, from time (a time, on qneatioBS 
relating to the special excise ttx imposed b; section 3B, act of Aagust 6, IMHt, 
an corporations, joint stock companies, associations and insuranoe companiM, 
IB published for the iufomuktion of internal- revenue officers and oUmts 
eonoemed. 

RoTu, E. Caxcu, 

Odmnt to wwer. 

OlOM of Corporattont, etc., Subj*^ to Tarn. 

1. The tax impoeed by the act applies to M corporations, etc., deMribad, 
except thoae specifically exempted, without reference to the kind of bouBsas 
carried on. 

2. EJrery corporation, etc., not specifleallj enumerated as exempt, ahsll 
make the return required by law, although it« net income during ttie year may 
not have exceeded $5,000. 

3. Corporations clsiroiug special exemption should nevertheless make return 
(in blank it desired) accompanied by a statement setting forth the ground 
on which exemption is claimed. 

4. Corporations, etc., organized during the year or going Into liquidatioa 
dnring tbe year should nevertheless render a awom return on the prescribed 
form. Tbe tax imposed, however, is held not to apply to eorporationa which 
went out of ezietenee prior to the postage of tbe act. 

6. Where company has dissolved and tbe required return ia not made bj its 
officers, sush return will be prepared by commissioner. 

0. Where corporation has gone into bankruptcy, returns in such ease* to be 
made by trnstee in bankruptcy. 

7. Railroad companies operating leased or purchased lines to iDctude all 
receipts derived therefrom, and if bonded indebtedneu baa been aaitniMd may 
deduct interest thereon to an amount not exceeding its own paid up capital 
stock. If eueh subsidiary companies receive income in the way of rentaU eta., 
return to be also made by such companies. 

8. Corporations, etc., organifcd under the authority of tbe United Btates 
or any State or Territory thereof, or Alaska, or the District of Gahnnbia. 
to include in their returns not only tbe income derived from the bnsinew 
carried on within the onnfines of tbe United States, but income received from 
business transacted in any foreign country aa well. 

9. Corporations having branch or subsidiary eompauies to Include in tbdr 
returns the income of all sncb companiea. 
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10. PcmlgB eampudM haring wv«rftl branch offioM in the United Stalaa 
Aonld eaeh deiignat« one of aueh brincba ■■ its principal oIBm, and ahonld 
«l«n deaignate the proper offloers to make tlie required return. 

11. Where » eonMlidation of two or more eorporationi haa been etfeeted 
during the year, and eaeb or any auch oorporation aulMeqneirt to anch consoli- 
dation collects prior existing debts, each inch corporation should also make 
■eparate return and include therein all such collected debts, as also all income 
received during the year prior to the date of consolidation. 

12. " Principal place of business " Is held to mean the principal office where 
the company keeps ill books from which the required return is to be pre- 
pared and not the place where the operating plant is located. 

13. Ab the law Bpecifieally provides that the tax imposed shall be computed 
on the net income during each calendar year, returns of income based on any 
period other than the calendar year cannot be accepted. 

14. Full amount of stock, as represented by the par value of tbe sharee 
issued, tc be regarded as the paid-up capital stock, except when such stock is 
a— E DS able on account of deferred payments, in which case the amount actually 
paid on such shares will constrtute the actual paid-up capital stock of the 
eorporatioD. 

16. Capital stock is held to include both preferred and common stock. 

15. Surplus and undivided proflta not to be included in capital stock. 

17. Holding companies, known as " Voting Trusts," receiving only dividends 
on stock held, and having no capital stock, etc., not liable. 

18. Mutual savingB banks having no capital stock not liable to tax imposed 
(Opin. At^.-Gen. Feb. 14, 1910). 

19. Co-operative dairies not issuing stock and allowing patrons dividends 
based on butter fat in milk furnished not liable. 

20. Foreign steamship companies having no office in the United Sbitea 
whose vessels only occasionally touch at porta in the United StalKs not 
Tc^rded as doing business in this country within tbe meaning of the statute. 

El. Companies organized in Porto lUco, and not engaged in business in th<- 
United States not subject to tax. 

22. Corporations owning sugar or other plantations and disposing of tbb 
products thereof not entitled to exemption as agricultural organi cations. 

23- Corporations organized to sell provisions, etc., to stockholders and 
others not exempted. 

24. Corporations orgsniEed for the purpose of holding real estate, to makr 
return of income derived from the property so beld- 

£6. National banks do not come within any of the exemptions named in 
the act 

25. "Agricultural organizations" held not to come within the statutory 
exemption, unless their chief object is the promotion or advancement of agri- 
cultural interest, and no part of the net income inures to tbe benefit of their 
stodcholders. 

27. Husic hall association regarded as an inmranee company and not as 
an agricultural association, and therefore liable to tax. 

28. Exemption in favor of fraternal beneficiary associations does not apply 
to mutual lire infuranos companies. 
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M. Limited pftrtnerahip, if orguized for pro«t tai having « capital atott 
repreieuted by eharea, although no "oertificatea of Bt«ck" are iunad, ar* 
liable to th« tu impoMd. {0pm. AttL-Gen. Feb. 14, 1910.) 

30. Building and loan assoeiationB not exempt if having a capital and kwn- 
ing to other* than members, i. e., if doing a bnaineu akin to hanking biuinew. 

31. Building and loan asaociatiooa iaauing stock on which dividends aia 
guaranteed, held to be liable to tax imposed. 

3i. Interest received on government tranda to l>e included in gross income. 
(Opio. of Atty.-Qen. Jan. 13, 1910.) 

33. RetnniB alianld be signed and verified by two of the offloera designated 
in the law. Signing of one person holding two such offloes not permitted. 
Agents tor foreign ateamship companies may sign the requi^-ed returns, if so 
authorized by their oompanles. 

34. KetnrnB not required to have corporate seal affixed. 

36. Returns filed with deputy collector regarded as having been filed with 
collector. 

30. No form of protest prescribed. Any form of protest soOIcient if filed 
before payment of tax. Right of protest not to be denied. 

fnoentortm, Aooouot*, elo. 

37. Where an inventory or its equivalent was not taken at the ektae of "tks 
year 1908, a tupplemental statement showing such inventory appTOzimataly 
must be submitted with the return on the regular form. Such supplemental 
statement ahall be verified under oath by the treasurer or principal financial 
oflBcer submitting the same. <T. D. 16TS.) 

38. Cost of manufactured articles, or article* in process of maautetnn, 
held to include original eost of materials used, plus cost of labor, etc 

39. Mortgaged real estate sbonid be inventoried at Eta full value and amonni 
of mortgage reported as indebtedness. 

40. Profits realised on sale of real estate during year, also increaae in vahM 
o( unsold property, to be included in income. 

41. Receipts during year from lands sold oa instalment to be included im 
gross income for that year. 

42. Receipts from aale of patent rights to t»e iuclnded in income. 

43. Ko particular system of bookkeeping or aeeounting will be required by 
the department. However, the business transacted by corporations, etc., most 
t»e so recorded that each and every item therein set forth may be readily 
verified by an examination of the books and aceounta where such examination 
is deemed neeeesary. 

DBdwfMm*, Bmpenget, etc. 

44. It ia immaterial whether the deductions are evidenced by actual dia- 
bnrsementa in eash, or whether evidenced in eneb other way as to )>e property 
acknowledged by the corporate offleers and so entered on the books aa to 
constitute a liability against the aaaeta of the corporation, etc., making the 

46. Blortgage indcfttedncM on real estate, if assumed by the corporation 
acquiring such real estate, to I>e included in the indebtedness of the corpora- 
tion. Bat if not so assumed and remains only as a lien on the property, 
interest paid thereon may be deducted aa a charge. " made as a condition to 
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the amtlaiMd nw or poHcwioD of tlie propertj." (Opln. AUj.-Ocn. F«b/SI, 
1910.) 

4S. Co«t ol erecting building, il included in leaM under wliich property 
IB held by compuiy, i* a proper deduction, to be prorated Mcording to tiou 
Bxed b7 lean. 

47. Qeneral ezpenieit sueb aa coal, ship atore*, etc., of foreign ateanuhip 
uiinpaniea, to be prorated aa provided in act for intereat deduction!. 

48. Amount received by uuraery companies from aalei of treea, etc, lee* 
sfflount expended for eeedlinga ajid young trees, to bt included in groas incomtr. 
Amount expended for labor, ealeamen, etc., 'to be deducted aa expensea. 

49. CommiasioDS allowed laleamen, paid in stock, may be deducted •• 
espeaae If eo charged od bo<Ae. 

50. Sales of stock and bonds are regarded as sales of capital asseta and 
should be so accounted for. (Art. 2, regs. 31.) But proceeds derived from 
sale of bonds used in defraying ordinary and necesaaiy expenses are a proper 
dednction in determining the company's net income. 

51. Stock issued in payment of property purchased, represents capital, 
inveatmentfl, and notes issued during the year represent indebtedness. Cor- 
porate funds applied to the payment of outstanding notes not a proper dedne- 
tion in aseertaioing net income. 

SZ. Amounts expended in betterments or repairs not a proper deduction. A 
reasonable allowance for depreciation of stock, et«., is permissible. 

53. Betterments and repairs not proper deductions as expenses, tbe former 
being additions to the capital assets of the company and the latter being 
offset by allowance for depreciation. 

54. Cost of replacing old rails, structures, etc.. not regarded as ordinary 
and neoessary expenses. Depreciation during the year will be allowed, how- 
ever, in such eases. 

55. Dividends received by corporations on st«ck of other corporattoiw 
whose net income does not exceed 95,000 is nevertheless a proper deduction 
under the law. (Opin. Atty.-Gen. Jan. 24, 1910.) 

56. Dividends received on stock of foreign corporations not subject to tax 
not a proper deduction. 

67. Dividends paid employees in lieu of wages not proper deduction aa 

68. Boyaltiea on patent rights to be reported as income. Allowance for 
depreciation of patents expiring during year, however, will be allowed. 

59. Pensions paid or gifts made to employees are gratuities, and not "ordi- 
nary and necessary expenses." 

00. Where allowances od account of salaries are deemed excessive and for 
the purpose of evading tbe tax due investigation will be made, and if the faeti 
warrant, prosecution will follow. 

41. Interest paid on time deposits subject to check constitutes a proper 
deduction from tbe amount of gross income during the year. 

C2. Interest on portions of bonded or other indebtedness bearing diiTerent 
rates of interest may be deducted from gross income during the year, provided 
the asvrenate amount of such indebtedness does not exceed the paid-up capital 
■toek of tbe corporation. 

<S, Interest paid during the year on notes given prior to January 1, IMS, 
Fto. COBP. Tax — H 
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to be prorated. But interest on notes given in ISOQ Bod pAjrable auba 

to Deoember, 1909, unless cbarged on the campany's booka is not a proper 

deduction from the income of tbat year. 

64. Interest or taxes accruing prior to the year for whieli return is QUda 
is not a proper deduction from the grosa income for that jear. 

66. Unearned premiums set aside by insurance companies aa reserve not to 
be included as income until earned. 

66. Funds set aside by compiay, for insuring their own property not a 
proper deduction. 

67. As the tax imposed is measured by and is aoJt, a tax upon the net 
receipts of corporations, etc., interest received during the year on government 
bonds is not a proper deduction from such income in determining the anonnt 
of the tax due. {Opin. Atty. Gen. T. D. 1583.) 

68. Stale, county or municipal taxes paid during the year a proper dednt- 
tion in ascertaining the net income of corporations. 

69. Import duties or taxes, if Included in arriving at cost of goods, ar« mot 
deductible under the head of taxes paid during the year. 

TO. Bad debts, if so charged off the company's booka dnring tbo year, are 
proper deductions. But such debis, if subsequently collected, must be treated 
ae income. 

f>eprecia(ion. 

71. Where increase or decrease during the year in the value of rea] estate 
acquired in previous years, sold or held for sale, cannot be accurately deter- 
mined, such increase or decrease may be prorated, as provided bj regulations 
in cases of sale of capital aeseta. 

72. Depreciation in value of mineB by the removal of oro, if not other- 
wise ascertainable, may be prorated as in the case of sales of capital aaseta. 

73. Depreciation in value of mines by the removal of ore, if in excess of five 
per cent, of investment, to be explained in return rendered. 

74. Estimated depreciation in oil or gas wells, buildings, machinery, etc.. 
to be stated in detail, if exceeding five per cent, of value as previously invea- 

75. Corporations leasing mines and paying royalties on ore mined not eatl- 
tted to dcdntttion for depreciation. But corporations owning mines are 
entitled to allowance for depreciation based on fair estimate, etc 

TO. Removal of timber from timber lands, while depleting the lands to tbe 
extent of such removal, is regarded aa a charge in the form of aaaets, ani 
not a depreciation within the meaning ol the act. 

77. Deduction on account of depreciation of property mnst be based (» life 
time of property, its cost, value and use. 

78. Voluntary removal of buildings, etc., for purpose of imprommta wt 
regarded as loss or depreciation, and no deduction therefor should be ma^e. 

TB. Depreciation of company's stock a loss to the stockholders, but not a 
kMS to the company itsning the aame, and therefore not a proper dednetioa. 
BOCAI. E. f^"^". 
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(T. D. 1611.) 

VBKAST7RT DEPARTMENT REGULATION. 

Ezcin Tax. 

TnuauKT DxPAnvKHT, 
Omoi or CouMissioNn or limKnu. Rxmrr^ 

Watkingtim, D. C. AprU 4, 1910. 
Tq ooQMtora of *l(oniol ,retwniw, revmue agnH§, and other internal re«mH« 
Offloert: 
It appeara tlut there are in MaBsachiuetts, and perhapi eliewbere, vaiiooa 
orgaoisatioDa known aa " aisociatei," " trusta," or " r«al-esUte tnuts," which 
are not organUed under a charter but are formed bj an agreement and declara- 
tion of tniat. It appears (hat the title to the property or biuinees owned or 
operated by theie organizatioDB is vetted in one or more truBteea, and certifi- 
catea are isaned to parties in interest as are shares of stock of incorporated 
eoncenis, the oertiScatce being traded in as are shares of stock and the trus- 
tem being elected and their successors chosen as are directors in any corpora- 
tioB rc^larlj chartered. The organisation is one for profit and it poHseasen 
an of the essential elements of any joint-stock company. 

In reply to a reqneat from the Secretary of the Treasury as to the status of 
thaw organizations, in regard to the corporation excise-tax provisioDS of the 
tariff act of August S, 1900, the honorable Attorney-General advises that tbesa 
eonocms are joint stock companies or aasociationa organised tor profit and 
having a capital stock represented by shares, and are amenable to the pro- 
viaions of the corporation exctae-taz law. 

Collectors of internal revenue, in whose districts there may be located 
tngani^tions of this character, will aee that such organisations comply with 
tba pforisionB of thia law. 

RoTAi. B. Cabiu., 

OoimnMtiatwr. 
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AFFEBSIX X. 

(T. D. 1010.) 
TBBA8URY DEPARTMENT RBOI7LATION. 

TUAsusr DKPABnaifT, 
Omcc or CoimisstonEB or Inteknal Bevxhu^ 

Washington, D. C. April IS, 1910. 
To ootttetor$ of internal revenue and olhen conoemed .- 

Under date of April 2d, 1910, the Attomey-Oeneral rules in aiuirer bi 
queries preientad by the Secretary of tbe Treasury, that any corporation which 
was engaged in business after the approval of tbe act of Angust 5th, 1909, is 
amenable to tbe excise tax provided for under section 38 of the act, to tbe effect 
that a corporation engaged in business subsequent to August 5th, 1009, and 
lawfully dissolving itself and diatributing it« assets prior to December 31, 
1900, is immaterial. 

The Attorney -Genera I rulea that where there is no provision in the corpora- 
tion excise tax which creates a lien upon the property of a corporation subject 
to the tax, section 3180, Revised Statutes of the United States, as amended by 
the act of March 1, 1800, which provides that, " If any person liable to pay 
any tax, neglects or refuses to pay the same after demand, the amount shall 
be a lien in favor of the United States from the time when the assessment list 
was received by the collector, except when otherwise provided, until paid with 
interest, penalties and costs that may accrue in addition thereto upon the 
property and rights belonging to such person," is applicable and tbe lien nf 
this corporation excise tax attaches as provided therein. 

If the corporation has distributed all its assets and become dissolved in the 
manner provided for by law, prior to the time when the list of assesamoits 
came into the hands of the collector at that time there would he no corporation 
nor assets, and nothing upon which the lien could attach, and eonsequentlj 
no lien would then exist to secure payment of the taxes. Id such event the 
>^vernment may resort to the common law method of collecting the tax in 
accordance with the holding of tbe Supreme Court of the United States is 
Savings Bank c. United States, 10 Wall. 227, 240. This decision holds that 
the dissolution of a corporation does not extinguish its liabilities, and oonsr- 
t|uently tbe government may in such event collect tbe tax by pursuing tbe 
assets of the corporation into the hands of the stockholders, or into the hara-'s 
of any person not a bona fide purchaser in tbe same manner by which any 
other creditor might obtain satisfaction of bis debt 

ROTU, E. C&BCLL, 
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(T. D. iai«.) 

SiTOifinto lifraiuninr OmAniB> bt lirasufu. Bmmnnt Omanm m Thkib 

OFnoUL CtfAOm — DECI810H IM &ITOALL V. THUBHAK. 

1. Rtpulationa, fone ond efftot of. — R^uUtionB issued by tb« SecreUry 
of tbe Tr«asut7 with reference to the intenwl rereime uid for the goremment 
of tbe officers of the revenue bureau have the force and effect of law and arc 
•a binding aa if incorporated in tbe statute lav of the United States. 

2. WilittMea — Ittformatitm obtained by internal-revenue offieera or agent. — 
Under the reguUtiona of tbe Internal -Revenue Bureau promulgated with Uie 
approval of the Secretary ol tbe Treasury, providing that officers of the bureau 
" will decline to testify as to facta contained in tbe records, or coming to their 
knowledge in their official capacity; and this prohibition is hereby extended 
to include alao internal-revenue storekeepers and g«ugcrB and agents," a store- 
keeper and ganger ataUoned at a distiilery has no right to divulge information 
in regard to the busineaa of tbe distiller obtained by him solely in his official 
capacity as an internal- revenue officer, even when called as a. witness In a State 

3. Babeat corpus — DitelKtrge by federal ooart. — Where an officer of tbr 
Intemal-Sevenae Bureau is imprisoned for contempt for a refusal to testify 
in a State court or before a grand jury with respect to facts learned by him in 
his official capacity which he is prohibited from divulging by the regulation 
of the bureau, the ease is one of urgency, in which a federal court is not 
required to await the final action of tbe State court, but should discharge the 
prisoner on a writ of ttaheat eorpue. 

Tnascsr Otrkmntmn, 
OmoK or CoHHiBBioHBB or linxxKU. BEVBRm, 

WoHhingtoit, D. C, Jprtf 16, 1910- 
The appended decision of the United States District Court, Northern District 
of Georgia, in tbe ease of St^all v. Thunnan, sheriff and jailor, ie published 
for tbe information of Internal revmue officers and others concerned. 
RoiAi. B. Cabeu, 

Commta«toner. 

pncmnnos bt Chabus E. Sroku. v. R. W. Tavaaujn, Bbboft asd Jailob. 

or DAin Gouinr, Ga., worn Wxrr or HA^taa Conva — Dkoisd Jaruabt 

27, 1910. 
NnruAn, District Judge. — Application was made by Charles E. St^all. 
in thU eonrt, for the isananee of a writ of habeat corpus to be directed to K. 
W. Thnnaan, shertfl and jailer, of Dade county, Oa. The petition of Charle* 
E. Stqal] alleges: That he was a storekeeper and ganger, assigned for dntf 
at Distillerr No. 3. of George W. Cureton, at Rising Pawn, in Dade eoun^, 
Ga. That he was Bnbp<niaed to appear as a witness before the grand jury of 
tbe Superior Court of Dade county, to testify on behalf of the State touching 
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the openttoiu of said dUtillcrj. Tluit he decliocd to auwer eertain qncatio** 
propounded to him, upon the ground thmt all the knowledge he h*d u to the 
operation of Cureton'f distiller; waa obtained and came to him from the 
reoorda of the Internal Revenue Department, or waa obtained bj him aolel; and 
only in his ofScial capacity aa Btorekeeper and ganger. Thereupon, and on 
account of hie declining to anBwer, be waa committed for contempt, and waa 
in jail when the writ was iraued. Return was made, the body of the petitioner 
produced, and an answer Gled bj the aheriff. 

Upon the bearing, an agreement waB made hj counsel aa to aome of the 
facts, and brief testimony taken as to others. It is agreed now that the 
question put to Stegall before the grand jury, and on which the present deci- 
sion turns, waB this: Referring to George W. Cureton's distillery, "What i* 
being manufactured at that placeT" and tbe inquiry is whether, under the 
tacts, Stegall should have been required to answer that question, or whether, 
in refusing to answer, be exercised a right under the lawa of the United Statca 
and the rules and regulations of the Treasury Department, which right would 
authorize his discharge under this habeaa oorpva proceeding. 

It is not denied, as 1 understand it, that the only knowledge Stogall had of 
what was being done at Cureton's distillery was knowledge which he obtained 
while there in hie official capacity aa storekeeper and ganger, and it ia not 
claimed that Stegall hsd any knowledge except such as he obtained while 
there officially. Tbe contention on behalf of tbe sheriff is, not with standing 
the fact that Stegall was at tbe distillery only in his official capacity, that he 
bad personal knowledge, knowledge as an individual, of what was being done 
at the distillery — that is to sny, the contention is he saw as an Individual, 
notwithstanding his presence as an official. Is this contention sound? That 
is the question for determination here. 

Section 3167, Revised SUtutes of tbe United SUtes (U. 8. Comp. St 1001, 
p. 205S), is as tollows: 

(Section 3167, R. S., quoted; sections 161, 261, and 3216, B. S., quoted; 
Regulations contained in No. 12, revised, issued by the Commissioner of In- 
ternal Revenue and approved by the Secretary of the Treasury, quoted; Inter- 
nal Revenue Circular No. 5S3, October 10. 1900 (T. D. 226), "Forbidding dis- 
closure of information contained in official record," quoted. Boske t>. Comio- 
gore, 177 U. S. 469, referred to.) 

It may be proper to inquire, first, whether tbeae regulations are anthoriced 
by law, and in aceordancf with law. It is fully settled in many caseB that the 
regulations issued by tbe Secretary of tbe Treasury with reference to the 
question of Interna) revenue, and for the government of the officers of the 
Revenue Department, have the force and effect of law, and are aa binding •• U 
incorporated in the statute law of the United States. United States t>. Bar- 
rows, 1 Abb. (U. S.) 351; 24 Fed. Gas. No. I4,62S; United SUtes v. Eutton. 
10 Ben. (U. S.) 268; 26 Fed. Cas. No. 1S.433; In re Huttman (D. C), 70 Fed. 
Rep. 699; In re Weeks (D. C), 82 Fed. Rep. 72»; United SUtes ex rcl. Flyun 
e. Puellhart (C. C), 106 Fed. Rep. 911; In re Lamberton (D. C), 124 Fed. 
Rep. 446; Boske v. Cominsore, supra; Ex l>arte Beed, )00 U. 8. 13; 25 L. Ed. 
538; Oratiot t>. United SUtes, 4 How. 80, II L. Ed. 884. 

In concluding tbe opinion in Boske v. Comingore, supra. Mr. Juatiee Harlan 
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nya, in nfereuM to the promnlgation of raguUtioiu 1^ the SttnUtj of the 
Tt«uujt for eoUcctora of interDal revenue: , 

In determining whether the r^ulations promulgAtad fa; him are eonaiatMit 
with law, we must apply the rule of decisioo, which controls when an act of 
Gougreea is BBsailed aa not heiog within the poweri conferred upon it hy the 
Constitution — that is to saj, a regulation adopted under section 101 of the 
Revised Statutes should not he disregarded or annulled unless, in the judg- 
ment of the court, it is plainly and palpably inconsistent with law. Those 
who insist that such a regulation is invalid must make its invalidity bo mani- 
feat that the court has no choice except to hold that the secretary has ex- 
ceeded his authority, and employed means that are not at ell appropriate to 
the end specified in the act of Congress. 

I do not anderstaod it to be contended here, however, that these regula- 
tions are inconsistent with law. No attach is made in argument upon these 
regulations. What is insisted strongly and earnestly is that the individnol 
may be separated, as it were, from the ofScial. What he discovers fay the use 
of his senses, what he sees with his eyes, it is urged, he may tetify to; that 
he knows it as an individual, although as an official he was on the spot and 
acting in the discharge of his duty as such official. 

In the last regulation referred to (No. 12, of April 13. 1904) it will be per. 
ceived that, among other things, it is said ; 

They will decline to testify as to tacts contained in the records, or coming 
to their knowledge in their official capacity; and this prohibition is hereby 
extended to include also internal revenue storekeepers and gaugcrs and agents. 

Assuming this regulation to be within the authority of tlie Secretary of the 
Treasury under the statute, and thereby becoming law and controlling on 
storekeepers and gangers, can a storekeeper and gauger testify to facts he 
ascertains at a distillery, when he is there only in hie capacity as a sUirc 
keeper and gauger T 

The District Courts have passed on similar questions on several occasions. 
l» re Huttmano, supra, was decided by Judge Williams in the District Court 
of Kansas. This was a habeas corpus case, Huttmann being a deputy collector 
of internal revenue end having been committed tor contempt for declining to 
answer certain questions propounded to him in the State court ■ • ■ 

In re Weeks, supra, was a decision by Judge Wheeler in the District Court 
of Vermont, This was a habeas corpus ease also, Weeks being a deputy col- 
lector of internal revenue in Vermont. He was called upon to testify in the 
State court as to the purchase hy certain persons of a retail liquor dealer's 
tax stamp. Weeks, declining to answer, was committed for contempt. . . . 

In re Lamberton, supra, was also a habeas corpus case before Judge Bogers 
in the western district of Arkansas. * * • 

The Comingore case was originally decided by Judge Evans in the IHstriet 
Court of Kentucky (In re Comingore (D. C), 06 Fed. 652), and was affirmed 
by the Supreme Court in Boske c. Comingore ( 177 U. 8. 459, 20 Sup. Ct. 701 ; 
44 L. Ed. 846). 

In re Hirsh (C. C.) (74 Fed. Rep. 92B) is not in harmony with the fore- 
going decisions, in that it holds that a deputy collector of internal revenue 
obould be required to produce bis records before the court) but this case is 
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undonbtadly oremilad b; the deeuion of the Buprenw Court in Boik* r. 
Comingore, supra. 

The foTcgoing authorities Mem ooucliuiTe of the preaent inquiry. TImj 
MtabliBh the proposition, undoubtedlj, th&t information obtained b; a p«noa 
Mtkly in bis offlctaj capacity as internal revenue officer cannot be divulgad 
by him even when called as a witness in the state court The method prr- 
Bcribed b; the Secretary of the Treuury for courts obtaining Ibis inioimatioa 
is an application to the Secretary of the Treasury by tbe judge of the eourt 
in which the information is desired as to the operation of a distilkry, wImd 
m certified copy may be obtained of the reports of tbe distiller, which will 
show fully and accurately all that has been done in any given distjilery. ■ * * 

The whole question comes to this: When a distillery is being operated, a 
■birel»eper and gauger is placed there to ascertain tbe quantity of distilled 
spirits made at tbe distillery, in order that tbe Qovemment may collect tht 
taxea. They ere under the provisions of tbe statute (R. 8., sec 3167) and the 
regulation of the Treasury Department, having tbe efTeet of law, as stated, 
that they shall not produce any records or testify as to the contents of records 
and, further, that they shall not testify as to facta " coming to their knowl- 
edge in their official capacity; " but tbe same regulation prorides that infor- 
mation desired aa to tbe operation of a distillery will, upon request of tbe 
court desiring such information, be furnished under the seal of tbe Treasury 
Department. If a change is needed, it must be made by Congress or by tbe 
Secretary of the Treasury. The courts cannot make or change law. 

Stegall wss placed in jail by the judge of the state court and Bned f300 lor 
declining to testify as to what was being done at Cureton's distillsry, aa stated 
above. He was actually in jail when the application for writ of habeaa corpoi 
was made and when tbe writ was issued. • * • 

I have given this case tbe most careful ezaminaUon and oonsideration, be- 
eause its importance merits it. Tbe courts of tbe United States will not liRhtly 
interfere with the action of the state court, and a case must be presented to 
matw action imperative before such action will be taken. 

I am compelled to enter an order that the petitioaer be diaehorgad. - 
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<T. D. 1817.) 
TREASURY DEPARTMENT RBOULATION. 

EsiUUKATioH or Books, Etc., BxLOKOiits to CavokATions, Bro. 
Tbbasukt Depabtiuht, 
OrnoK or Cdtmssion^ of Inr^uiAL Rktehuk, 

Wathit^ton, D. C, April l», IQIO. 
To Internal R«««nu« J^mtx. 

The following instmctioiu are issued for the guidance of internal Terenue 
agenta in the matter of examining the books and papers helonging to eorpo- 
rmtioDB, joint atoclc oompanies, associations and insurance companies subject 
to the apecial excise tax imposed by section 38, Act of August 6, 1909. 

On TeceiTiDg from the collectors, or from this offlce, a list of corporations, 
etc^ which have failed to ftle the required returns, or which hare filed defec- 
tive or nnsatisfaclory retume, agents will at once proceed to make the 
inveetigstion provided for in the fourth paragraph of said section 38. They 
will, in each case, after catling the attention of the proper officer of the cor- 
poration to the provisions of the statute, request the production of such 
"books and papers bearing upon the matter* required to be included in the 
return of such corporation," as ma; be found necessary to make the examina- 
tion here directed. 

In moat cases the errors in the returns rendered arc probably due to min- 
apprehension on the part of the officer* of the corporation as to requiremenia 
of the law and regulations respecting the preparation of such returns. See 
T. D. 160fl for list of the various questions which have arisen under the law 
and the decisions thereunder. 

In conducting their examination the agents will, except in glaring eases of 
niarepresentation, proceed on the assumption that all errors in the returns 
rendered are unintentional; and they will, bd far as possible, make their 
examiuAtion in such matter as not to interfere with the company's business, 
either as to the use of its books, or in the general conduct of its officers. Con- 
tentions with officers, employees or representatives of corporations are to b« 
carefnllj avoided, and no action that may cause friction, that is not necessary 
in the proper performance of their duties, must be indulged in by officers 
making these examinations. 

Ordinarilj no very extended examination of the company's books will ba 
necessary aa the Terifieation of the particular items to which attention has 
been called will be sufficient. Where, however, an extended examination ia 
found to be necessary, and the acconnta are so kept as to involve much labor 
in their examination, the agent may assign two assistant* for this purpose. 

Wberw discrepanciea between the company's books and the return made are 
discovered, the officers ol the company should be ^ven full opportunity to 
explain the same, and to furnish if so de«ired, a sworn statement in referenee 
thereto. In snch caaca the agent will, if deemed necessary require the assist- 
ance of any otBcer or employee ol the company, and there examine such officer 
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or employee reapecting the mmtter under invest igatkm fta provided in aeettMi 
38. Tbe witueeaea in such cases ahould be dnl]' sworn by the kgeot, tu mp»- 
ciAlly provided in amid section 3S; and in case of refusal of any such oCSeer 
or employee to testify, or in case of refnsal to produce hooka or papers called 
for, tbe agent will at once report the tact to this office. 

A separate report of tbe investigation of each case sboutd be made aud 
where so additional tax is foand to be due, a copy of such feport shonld be 
furnished the collector of tbe district. 

The attention of agents and their assistants is specially called to paragraph 
7 of said clause 38, making it unlawful for any officer or employee of tba 
United States to divulge or make known in any manner not provided by law, 
any iuformatioo obtained from any document received, evidence token or 
report made under tbe proviaiona of that section. 

RoTAL B. Cabell, 

Approved: 

FBAXKUIf MacYkasb, 

Beeretary of Ihe Trtantry. 
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tABMTKHtAL NOnCB (FOIlt 17) TO BE SBirr TO DKLHrODKirr COVOUTIOKS.) 

Tbkasubt DEp&BTiuirr, 
Ottkb or GoHins&ioNBa or InmnAi. Rkverue, 

Waahington, D. C, May 27, 1910. 
As there appesra to be some miaunderHtandiiig on the part of certain eo)- 
leetora in the matter of Bending notices on Form 17, to corporations failing 
to pay their apecial excise tax on or before June 30, the attention of such 
eoUectors ia apeeiallj called to mimeograph letter No. 6S0 of January 27, 1910. 
As noted in that letter, notice on a modified Form 17 abould be sent to eaeh 
eorporation asseased, on receipt of the aasessment liat, on or before June 1, 
I9I0, aa provided in paragraph S, section 3S, act of August 5, 1009; also a 
further notice on the regular blank Form 17, in caae the aaaesHed tax is not 
paid on or before June 30, ISIO. 

This additional notice is necesaary by reason of the fact that the section 
further provides: 

* * * " and to any sum or sums due and unpaid aft«r the thirtieth day 
of June in any year, and for ten days after notice and demand thereof by thr 
collector, there shall be added the sum of Ave per centum on the amount of 
tax unpaid and interest at the rate of one per centum per month upon said 
tax from the time the same becomes due * • • " 

Collectors will therefore, in all cases, cause such additional notice to be 
sent to delinquent corporations immediately upon the expiration of the tlms 
fixed for the payment of the tax due, namely June 30. 

RoTAi. E. Cabell, 

OonMtMioMT. 
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Tbmabubi Depabthkht, 
Oftios of CoHifiBSiOREB Or lirrauTU, Bxnmm, 

Wtukaiiiton, D. C, May £7, 1010. 

Si*: — Toun of S4Ui instant is rewired, inquiring vhcther municipal eor- 
poration* — that ie, oorporationB absolutelj owned by municipalitiea, Mtd tn 
which no atiaree are sold — are liable to tax under the federal corporatioa 
tax law. 

In reply you are advieed that in the opinioo of this offlce it is clear that 
■uch corporationa are not subject to thia tax. 

Aa a general rule, public property, whether belonging to the Federal Oor- 
emment, the varioua States, or the political aubdiiiaions of sneh Statea or 
municipalities, ia not subject to taxation. It has been held freqaeutlj tkat 
the exemption in favor of municipalities extend to gas worica, wat^ worka, 
and electric light plants. While these public utilities may be and frequently 
are conducted by municipalities at a profit, the making of profit ia Bot tha 
main purpose, but rather the public service. They are not eorporatioMi 
" organieed for profit." Moreorer they are not corporations " having a oapital 
■tock repreBeDt«d by shat es." 

In order to render a corporation taxable under the act of August S, IVOt, 
it ia necessary that it be such a corporation aa is primarily organiiad (or 
profit and has n capital stock represented by shares. Therefore, a State, 
county, or city furnishing its population witli water, gaa, or electric li^t 
would not, although charging for auch servies and acquiring a profit tbercfraa, 
be taxable under this act. 

BMpertfully 

fiOTAI, B. CUBLt 

Mr. H. A. Rdokb, 

collector /wtenwl Bnmut, AtlamU, Oo, 
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<T. D. 1S3».) 

iAxi, Baomu Liars akd All Cobpobatkri Tax Lina RmniSD id Bb 

Taker Up S^akaiklt HsaEum oir Fouis SIB, 78, and 326.) 

TbeASOKT DKPAKmEKT, 

Omen or Cohmibbiokcb or Ihi^uial Revkhuk, 

Wathington, D. C, Jun« 13, 1910. 
To CoOeeton of Internal Revenue. 

WatitSteT on Form 51B collectors will report separately all regular lilts 
and all oorporation tax Hats on which there are outatanding tai«8 at the bc- 
giBBiug of tlie month, llie collectiooa on the corporation tax liatB reported 
thereon mnat agree in the aggregate with the amount o( corporation taxes 
reported collected on Form 22 and with the total of amounts indorsed on the 
«ertiflcatei of deposit for the month. 

Id taking up a list, either corporation tax or regular, for the first time, the 
fall amoont thereof should be entered in the margin of the Form 61B for the 
month in which the Form 23^^ is receipted, the amount of advance collections 
thereon prsvioufil; reported should be placed underneath, and the net amount 
carried into the column headed " Taxes unaccounted for in previous report, 
new list, etc." (See Erst tbree paragraphs on page 22 of Regulations No. 2, 
revised July 1, 1908, and Note A on Form 61B.) Until a list has been made 
up in this office, returned to a collector and receipted for by him on Form 
23U, he should report on Form 61B the advance collections only. 

If a collector should not receive from this office bis list for the first or 
second month, of a quarter before the end of that quarter, he should immedi- 
ately, on the first day of the succeeding quarter, sign and forward to thi« 
otBee a report on Form 476 for the amounts collected in advance on that list, 
as under such circumstances he is properly chargeable on his quarterly 
aeeomit with the advance collections only. (See instructions relative to 
receipt on Form 479 for February, 1910, corporation tax list in Mim. 672, 
dated Mareh 19, 1910. 

Hereafter on Form 79 there should be Interlined on line 3 immediately after 
the words " On Form 498 " the amount of corporation taxes deposited during 
the quarter and the amount of other internal revenue collections deposited, and 
the total of these two items carried into the money column. The amount of 
porporatbn taxes deposited must agree with the total of tbe amounta reported 
nn Forms 22 for the three months of that quarter. 

On Tine 24 of Form 79 there should be entered separately each Form 23% 
receipted during the quarter end each Form 476 receipted for advance oollec- 
tions made during that quarter. 

Instnietioni herein given relative to SIB should be followed in the prepara- 
ti«Mi of reports on Form 326. 

BoTAL E. Cabell, 

ConvmitsioiMr. 



)vGoo'^lc 



iTxDKR&I, COBPOKATIOIT TaZ LaW. 



(T. D. 1661.) 
FtTB Feb Ckkt Pkiiai.tibb. 

Tbeabubt DcpAaniBfT, 

OmOE OP COHIUSBIONEB OF INUXKAI, RKVENU^ 

Watkington, D. C, A*g\t»t 27, IBIO. 

SIB: — Your letter of the 19th instuit rektiTe to the collection of 6 per 

cent .penalty from the F Bank of D , the P Cotton HlUa, 

and the D Cotton Manufacturing Company, all of , North 

Carolina, has been reoeived. 

Thia matter baa been given further and careful conBideratioo and with the 
facta now presented to thie office, in connection with an examination of the 
TceordB and accounts on file, it appears that the taxes assessed against theae 
corporatione were not paid within ten days after mailing the prescribed notice 
witbin tbe meaning of the law. 

The checks tendered you in payment of the taxea due wera drawn by the 
corporations named above on tbe F Bank of D , one of tbe tax- 
payers involved. While it may be true, as asserted by the taxpajrera and as 

stamped by tbe F Bank, that these checks were paid to the collecting 

hank at Releigh, July 2, 1910, there is no evidence that the proceeds were 
placed in your bands or to tbe account of tbe Oovemment until Jaly 13tb. 
This is shown by your Form 32S for July, 1910, tbe stubs of receipts Form 1. 
numbered 87666S, 87660, and S76663, and your oertiOeate of deposit for July 
13, 1910, No. 3093. 

If the Citizen's National Bank of Raleigh received tbe amount of tbe t«iei 
due, but failed to turn tbe same over to yen to be placed to the credit of tbe 
Treasurer of the United States in time to avoid tbe liability to 6 per cent 
penalty as imposed by section 3164, Revised Statutes, holding tbe same elercn 
days, this unusual neglect on tbe bank's part is no valid reaani why tbe 
penalty should not be demanded. 

The Citizen's National Bank is not an agency for the collection of intenal 
revenue taxes. This office, therefore, upon thorough consideration of tbe 
matter, can not hold with fairness that, because this bank is a OorenuDSBt 
depository, sjiy laches on its part in the performanoe of buainesa duties out- 
side of its functions aa such shall affeet tbe interests of tbe Oovemment, and 
therefore the rule laid down for your guidance in this matter in letter to jon 
dat«d the lltb instant is hereby revoked. 

The 5 per cent penalties should be collected in theae and the other raana to 
which you refer in your letter of the 19th instant, and to which the same 
principle will apply. 

Respectfully, 
J. C. 

Ajttb^ 

Hr. Whbkl^ Maktir, 

Colbtotor Fotirth Dittriet, BaMfk, K. C. 
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(T. D. ISM.) 
Bku. Eotatb Sold dhdke Wakkant or DisnuoNT. 

Tbeasdbt Depaktmeht, 

OlTICK OF COHMISSIOKKB OT iHT^UfUi RcvuiUB, 

Waakington, D. C, September 16, 1910. 

SB: — Upon examinAtion of jour report on Form 326 for Aognst It ap- 
pear* from proper memoruida following balances outatanding againat your 
S^Uraber, 1909, list, that diatraint aales were made on Ma; IB, 1910, and 
Jnlj 15, 1910. In each of these caaea there being nu personal proper^ be- 
kmging to the delinquents, real estate owned and occupied by said delinquents 
waa seized under warrant of distraint, advertised and offered for sale to the 
highest bidder. There being no bidders, the deputy collector, acting for the 
wHectnr, in conducting the aalc, bid the said real estate in for the use of 
Um United States, naming as the amount bid the amount of asaesaed taxes, 
accrued penalty and interest on the same and the cost of the sale. By thin 
action the delinquents' debt to the Unit«d States was extinguished (see Unit^ 
SUtes V. Triplitt, 22 Int. Rev. Rec. 207), and credit on the list and Form 
I2S should be taken, 

In purchasing for the United States property offered for sale under diK. 
traint proceedings the offer making the sale is not required and ahould nirt 
bid the full amount due the United States unless the appraised or estimated 
eaah value of the property eicluBive of all prior liens, approximate at les^t 
double that amount. 

As stated on page 36 of Regulations No. 12 revised — 

Heal estate seized under distraint and offered for sale should be offered at 
a minimum price, ordinarily one -half the cash value of the land, but in tio case 
■lore than the taix, interest, and penalty, and all expenses of levy and sale. 
inehiding all ehargea for advertising. If no person offers for said estate the 
•moDDt of the minimum price the officer making the sale should bid the prop- 
erty in for the United States for no larger sum than is necessary to effectuate 
the object which is to prevent the sale for an inadequate price. 
Beapectfully, 

J. C. WHHIfl^ 
Acting C 
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AFFEHBIZ T. 

(T. D. 1666.) 
WHKM BO-CAIUD ilVTOAL BUILDUTg AKD LOAll ASSOOUTIOIfS SKOtFID UaKB 

THK RmciBB) Retubn AMD Will Be Held Subjxct m the Tax luroewo 
in BiCTiDn 38 of thk Act or August S, 1909. Bee Itkm 30, T. D. lOOB. 
Tbkabubt Defabtmeht, 
Office of COKinssionEB <w Ihi^utal Reveh vk, 

Wasfiingttyit, D. C, September 24, ISIO. 

8lB: — Yoar letter of the 20th inatant reUtive to the special excise tkz ob 
corporations, has been received, in which jou give a list of building aoaocia- 
tionl ID your district which have made affidavit that the^ are purely mntniil 
aasociationa; that the; have not loaned, nor do thej loan, to others thaa tbtfr 
members; and that their shareholders, both borrowers and non-horTDwers, have 
credited to tbelr several accounts their pro rata of all dividends declared by 
the associations, mod that they are therefore exempt from the provisions of tint 
act of August 5tb, 1900, providing for the special excise tax on corporationa, 
and in which letter you request permission to strike those corporations fruoi 
the schedule in your office. 

In reply, you are informed that it would appear that further informatioa 
is necessarj in some, if not all, of these caaes. 

It has been held that building aod loan aMoeiationa are not exempt, if tfaey 
loan money to others than Ibeir menibere, thus doing a bnainesB similar t/t 
that engaged in fay banks or trust companies. It is also held that building 
and loan associations which receive huihh of money on depoait which is not i> 
payment of stock, and on which the depositor receives a flxed rate of intereat 
regardless of the earninj^s of the association, are conducting a buainew 
similar to a banking business, and are therefore subject to the special exciae 
tax on corporations and should be required to make a return showing their 
net income. 

In your list is given the name of the , which is known to receive 

deposita from shareholders and others on which a fixed rat« of interest for the 
use of the money so deposited is paid. The money so received is loaned again 
at a rate of interest higher than that paid to depositors, from which it 
appears that a business for profit is being conducted. The practice of receiving 
deposits and paying a 6xed rate of interest thereon also destroys the purely 
mutual nature of the association. 

It is quite probable that there are others in the list conducting busineas 
along similar lines, snd further inquiry should be made to ascertain the facia 
in each caae, and a return should be required where your inquiry ahall diaeloM 
the necessity therefor. 

Reapectfully, 

J. C. WHm^ 

Mr. P. L. OoLDSBOBOuau. 

CotteetOT Internal Revenue, Baltimore, M4. 
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DmBDonoim Bzunn 10 Pupamatiok or Aooovkt mi Fou 70. 
Tbbasdbt DKrAKTiuirr, 
OmcK OF CoifinsBionm or ItmBHAi, RxntifUE, 

Wathin^ton, D. C, October «, 1010. 
To coOeeton of mtenuU rmemte. 

Then has been sent to euh collector %. nipply of Fonni 70, revised Julj 2ft, 
1910, in accoTdance with 1907 DepHrtment Circular No. S2. All old blank 
Ponns 70 ahonld be destroyed as required b; Regulations No. 2, rerised, pags 
10, last paragraph, under " General InBtmction Relative to Reports." 

Beginning with tbe quarter ended September 30, 1810, the quarterly reveniw 
Bceonnts will be made out on the new form, even if accounts have been ren- 
dered on the old prior to tbe receipt of this letter. 

On the new form separate columns are provided for tbe regular and tbe 
corporation tax Hiits, thus requiring an accounting for regular taxes, etc., and 
a distinct accounting for regular taxes, etc., and a distinct accounting for 
corporation taxes, etc. 

On line 4 there will be entered in column 1 tbe amount of deposits on 
account of r^ular taxes collected, in column 2 the amount on account of cor- 
poration taxes collected, in column 3 the amount on account of special tax 
stamps BOM, etc, and in tbe last column tbe total auiount of deposits for tbe 
period for which tbe account is rendered. 

On line B there will be entered in column I the amount of abatements on 
regular lists, and in column 2 the amount on corporation tax lists, and tbe 
total of the abatements for tbe period in tbe last column. 

The method of fn^^ing entries on tbe other lines will be similar to that for 
linea 4 and 6 

Care must be taken to bave eacb column in balance. 

In the aecounts of tbe various stamps no fractions should be used and amounts 
entered should state tbe actual value of stamps sold, returned, on hand, etc, 
to the nearest eent. All excesses arising in the tale of stamps on account of 
fractions should be carried to Form 58 of the regular list each month as 
directed in paragraph 6 of instructions on Form 79. 

The amounts entered on line II should be verified by actual count- 

The certificate at tbe bottom of the form and the first indorsement ahovkl 
be property signed. 

Record No. 32 will be revised to conform to new Form 79, and as soon a* 
printed will be sent to each eollector. 



BoTAL B. Cabeu^ 
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AFCEHDIZ T. 

(T. D. 1«6».) 

Fm Pn Cekt ^ral-r akd lirTEntsr on DiLATn Paxwdiib or Aa^a^v 

Taxu. 

tskasubt depasnuht, 
Omac OF CoHHUaionK of InnBHAi. REmfm, 

WMftttvlim, D. C, OetfAer £0, IVIO. 
To ootlMtor* of jwlemal rav0iHi«. 

In view of the proriaioiw of the State («ectioii 31S4, and parAgrftph S, md- 
tiOB 3S, act of Angtut 5, 1009) (or the collection of a 6 per cent peual^ and 
inlerert, as to all asaeaaed taxca not paid within ten dayi after notiee ami 
demand, colleetoTa will, where sueh notice and demand (Ponu 17) is to ba 
forwarded \>j mail, enter therein, aa the date on which raoh aaaeaaed tax be- 
aofnes due and payable, a date ten days aubsequent to that of actual mailing, 
and not as reckoned from the date of the notice aa now required in the footnote 
on (aid Form. 

Where a notice ao sent is not delivered in due time, bj reason of delay hi 
the mail, and aatiefactory evidence of that fact ii fumiabed, the penalty and 
intereat in such caaea will not be collected, provided the full tax ia paid to 
the collector within ten days of the actual receipt of the notice. In nieh eaen 
the mvelope encloaing the notice and bearing the postmark of the receiving 
<dBce should be forwarded to the collector and by him transmitted to this 
oOlee, with his Form 326, aa evidence of delay in the delivery of the notlee aa 

So much ol the instruction contained in the flnt paragraph va page 111 
of Begnlations No. 1 aa ia inconsistent herewith is hereby revoked. 
ROTAi, E. Cabbx, 

Approved: 

CUkKus D. Hmu, 

AMtotMt iBeer^«ry ef Me Tn u wr j i. 
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Tbusubt EKPABTianrr, 
OmcK o> Coiuamioina or Ihtkbnal Retkhck, 

Wiuhington, D. C, November 17, 1910. 
SB: — Tcrar letter of the ISth inatuit haa been reeelved, in which ^on call 
attention to the eonatant demand from lawyera, aecountanta, etc., for anj* 
where from 26 to ISO blank forms for the retuma of oorporationa for the 
epecial exeiae tax on oorporationa, and ioquire If the lame ahall be fnmiebed 
each applieante. 

In reply, ^ron are informed that the aopplj of new forma fumisbed yoa waa 
intended to mpply only the eorporatione Biaking retom for the ipecial exdae 
tax on corporations in ;our diitrlet, and all persone not eonnected with or 
aetvallj repreaentfng ench eorporationa aboald be inetmcted to make their 
reqneata for theee blank forme direet to thie offiee, where proper action vm 
tmeh inch reqoeit will be taken. 

BMpeetfallr, 

BoTAL BL Cabeu, 



OoOtetor, 8eco%d Dutriat, V«w 7m*. 
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AFPBHSIX X. 

4T. D. IMS.) 
UTBRor&Hi w RsruBiiB OF C<«p<»iTioiTB — ExmcvTiTK 0»^ Bra 
Tbkasubt D^ASnuMT, 

OlTICE OF COMMISSIOnEB OF IttTBCHAL RXTEirUK, 

WaaAtnirton, D. C, ffoMMber 28, IBIO. 
To internal rvfeiiue offieert and other* coneemed. 

The followiug executive order, together with reguUtiona ugiwd b; the See- 
T«t&iy And ftppTO*ed b; the President, relative to tbe publicly feature of 
eection 38 of tbe act of August G, 190S, and amendments thereto, impoaing a 
Bpecia] exeise tax on corporations, etc, is hereb; published for your infor- 
mation. 

BoTAL E. Cabbll, 

CommtMMHMr. 
Baeentire Order. 
Pnnuant to the provisioni of an act entitled "An Aet making appropria- 
tions for the legislative, executive and judicial expensra of the Qovemment 
for the fiscal year ending June thirtieth, nineteen hundred and eleven, and for 
other pnrpoMa," providing among other things an appropriation for elaasify- 
ing, indexing, exhibiting and properly caring for the returns of all corpora- 
tions required by section thirty eight of an aet entitled, "An Aet to provide 
revenue, equalise duties, encourage the indnatries of the Unit«d States and 
for other purposes," approved August 5, 1009, and further enacting that any 
and all such returns shall be open to inspection only upon the order of the 
President under mice and regulations to be prescribed by the Beei«tary of tbe 
Treasury, and approved by the President <36 I Stat 464). 

It it hereby ordered, that all eueh returns shall be subject to inspeetioi 
upon eomplianee with rules and regulations prescribed by the Secretary of the 
Treasury, and approved by the President, bearing even date herewith. 

Wk. H. Tait. 
Tbk Whitk House, 

UToMmber 26, lltlO. 

Rmuiaitohh QovEKinjfG THE IitspioTTON OF RsTUKKB OF Cotp(»ATiona Hue 
HI AooomAncK with Sscnon 3S or the Tanrr Aor or Aoodbt G, ISOS. 

TBUUIUBT D^ABnODtT, 

Waehingum, D. O., NoMttOar 2S, Iltia 
Intpeotion of Return*. 
By section 88 of the tariff aet of August B, 1909, Congress imposed a apedal 
-excise tax upon all corporations, joint stock oompanks, and aasociatioDS, and 
loauranee companies, foreign and domestic, with certain exceptions, engaged 
in business in the United States, with resDeet to cariTing on or doing soeh 
business, and prescribed the method of handling Uie retnni of aach eorporatica 
a» follows: 
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0. When the UMument Bball be mad«, bb provided in this Kctiou, tiie re- 
tonu, together with rdj correctiaii thereof which mt,y have been made b]! the 
ConuniBBioner, Bball be flled in the office of the CommiBeioiier of Internal Be*- 
«nae and ehall constitute public recorda and be open to inapectiou aa nich. 

In the act making appropriatione for the legislative, executive and judicial 
departments of the Qovemment for the flecal year ending June 30, 191 L, there 
appeara tluB language: 

" For elaBBifying, indexing, exhibiting and properly earing for the retume 
of all corporations, required by Ber'ion thirty-eight of an act entitled "An Act 
b> provide revenue, equalise duties, encourage the industrieB of the United 
Btatea and for other purposeB," approved AugUBt fifth, nineteen hundred and 
nine, including the employment, in the District of Columbia, of such clerical 
and other personal services and for rent of such quarters as ma,v be necessary, 
twenty-five thousand dollars; Provided, That any and all such returns shall 
be open to inspection only upon the order of the President, under rulcB and 
regulationa to be prescribed by the Secretarr of the Treasury and approved by 
the President. 

For the purpose of making effective the legislative intent thus expressed, 
Um President has ordered that all such returns shall be open to inspection 
under the following rules and regulatioiis ; 

1. The return of every corporation shall be open to the inspection of the 
proper officers and emplojeee of the Treasury Department. Wlhere access to 
any return is desired by an officer or employee of any other department of the 
Government, an application for penniaeion to inspect such return, setting out 
the reasons therefor, shall be made in writing, signed by the head of the execu- 
tive department or other Government eetablishment in which such officer or 
employee is employed, and transmitted to the Secretary of the Treasury. If. 
however, the return is desired to be used in any legal proceedings, or to bu 
naed in any manner by which any information contained in the return coulil 
be made public, or access to any return is desired by any official of any State 
or Territory of the United States, the application for permission to inspect 
mieh return shall he referred to the Attorney-General and if recommended by 
him transmitted to the Secretary of the Treasury, 

2. The Secretary of the Treasury, at his discretion, upon application to him 
made, aetting forth what constitutes a proper showing of cause, may permit 
inspection of the return of any corporation by any bona fide stockholder in 
mch corporation. The person desiring to inspect such return shall make 
application in writing, to the Secretary of the Treasury, setting forth the 
reasons why he shonld he permitted to make auch inspection, and shall attacli 
to his application a certificate signed by the president, or other principal 
officer, of such corporation, countersigned by the secretary, under the corpo- 
rate sea) of the company, that be Is a bona fide stockholder in aaid company. 
(Where this certificate can not be secured, other evidence will be considered 
by the Secretary of the Treasury to determine the fact whether or not the 
appliont is a bona fide Btoekholder and therefore entitled to inspect the return 
made by such company.) The privilege of inspecting the return of any oor- 
poration is personal to the stockholders, and the permission granted 1^ the 
Secretary to a stockholder to make eneh inspection can not be del^ated to any 
other person. 
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3. "Ok retuma of tbe followJDg oorponttons shall be open to th« fa 
of imj person upon written application to the Secretary of Ue TremBtu;, 
which application shall set forth briefly and succinct); all facts neoeseary to 
enable the Secretary to act upon tbe request: 

{a) The returns of all companies whose stock ii listed upon any duly or- 
ganized and recognized stock exchange within the United States, for Um 
purpose of having its shares dealt in by the public generally. 

(b) AH corporations whose stock is advertised in the press or offered to 
the public by the corporation itself for sale. In case of doubts as to whether 
■ny corapany falls within the classification abore, the person desiring to set- 
such return should make application, supported by adTcrtiseinenta, prospectns, 
or such other evidence as he may deem proper to establish the fact that tbe 
stock of such corporation is ofTered for general public sale. 

Beturns can be seen only in the office of tbe Commissioner of Internal Bev- 
enue, in Washington, D. C. In no case shsll any collector, or any other 
internal revenue officer outside of the Treasury Department in Washington, 
permit to be seen any return or furnish any information whatsoever relatiTc 
to any return or any information secured by him in his official capacity 
relating to such return. 

No provision is made in the law for fumiahiDg a copy of any return to any 
person, and no copy of any return will be tarnished except to the corporation 
making the return, or its duly constituted attorney. 

Tbe provisions herein contained shall be effectiTe on and after the 26th day 
of November, ISIO. 

Fkuikuk MacVkaob, 

S«at«tary of (h« 7 

Approved : 

WM. H. Tabt, 

Tie White flotue, November 25, ISIO. 
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(T. D. 1876.) 
Spiclu. ExciaE Tax. 
ISjuoptia af dcciaiona relating to ipecial exeiat t*x on wrponttloDS, ele., 
impoMd by KctioD 38, act of Auguat S, 1909. — T. D. 1606 of March 89, 
1910, Kvised.) 

TBBAsmr DirAsniKirr, 
OrncK OF CouMissiONEB ow ItnraaAi, B my ks u u, 

Wathington, D. C, Febntary \4, 1911. 
The following aynopiii of deciaioiiB made, from tine to time, on quMtions 
Klating to the apecial excise tax impoBed b; Bection 38. act of August 5, 190(1, 
on corporationa, joint stock companies, associations, and insurance companies, 
IB published for the information of iatemat revenue ofBcers and others ooa- 
«era«d. 

BOTAL E. Cabeli,, 



CLABB or ooBPORATiona, etc., sobjectt to tax. 

1. The tax imposed by the act applies to all corporations, etc., described, 
«ieept those specifically exempted, without reference to the kind of biuiaeai 
carried on. 

2. Every corporation, etc., not tpeciScally enumetated as exempt shall make 
the return required by law, olthougb its net income during tbe year may not 
have exceeded 96,000. 

3. Corporations claiming apecial exemption should neverthelesB make retain 
(in blank, if desired) accompanied by a statement setting forth the ground on 
which exemption is claimed. 

4. Charitable institutions supported by voluntary contributions or State 
appropriations are held to be exempt from the payment of ttw special exoiae 
tax OD corporations, but should file a return in blank as provided in pars- 
graph 3 hereof. 

6. Corporationa, etc, organized during the year or going into liquidation 
daring the year should nevertheless render a awom return on the prescribed 
fomi. The tax imposed, however, is held not to apply to oirporatioos whien 
went oat of existence prior to the passage of the act. 

6. Where company has dissolved and the required return is not made fay ibi 
ofltcera, such return will be prepared by commissioner. 

T. Where corporation has gone into bankruptcy, returns in such cases to he 
made by trustee in bankruptcy. 

8. Railroad companies operating leased or purchased liaes to include all 
reeeipts derived therefrom, and if bonded indebtedness has been aasuraed may 
dednct interest thereon to an amount not exceeding its own paid-up capiLiI 
stock. II such subsidiary companies receive income in the way of rentals, etc., 
Tetnm to be also made by such companies. 

t. Corporations, etc., organised under the authority of the United State* or 
jUiy State or Territory thereof, or Alaska or the District of Columbia, to !■- 
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dude in their return*' not onlf the income deriTed from the bueiness eArricI 
ou within the eonfiuea of the United States, but income received from buei- 
neB« transacted in any foreign country «s well. 

10. Corporations having branch or eubaidijirj companiea to include in their 
returns the income of all such companiea when no distinction is made in 
operating and accounting by reason of the separate incorporation of eucii 
Bubeidiary companies; otherwise, a return by each oorporation should be 

11. Foreign companiea having several branch ofSces in the United States 
should each designate one of such branches as its principal office and should 
also designate the proper officers to make the required return. 

12. Where a consolidation of two or more corporations has been effectetl 
during the year, and each or any such corporation subsequent to such consoli- 
dation collects prior existing debts, each such corporation should make separ- 
ate return and include therein all such collected debts, as also all income 
received during the year prior to the date of consolidation. 

13. " Principal place of business " is held to mean the principal office where 
the company keeps its books from which the required return is to be pre- 
pared and not the place where the operating plant is located. 

14. As the law specifically provides that the tax imposed sball be computed 
on the net income during each calendar year, returns of income based on any 
period other than the calendar year cannot be accepted. 

16. Full amount of Bt«ck, as represented by the par value of the shares 
issued, to be regarded as tbe paid-up capital stock, except when snch stock 
is assessable on account of deferred payments, in which case the amount 
actually paid on such shares will constitute the actual paid-up capital stock 
of the corporation. 

16. Capital stock held to include both preferred and common stock. 

17. Surplus and undivided profits not to be included in capita) stock. 

18. Holding companies known as " voting trusts," receiving only dividende 
on stock held, and having no capital stock, etc., not liable. 

15. Mutual savings banks having no capital stock not liable to tax imposed. 
(Opin. Atty.-Gen. Feb. 14, 1910.) 

20. Cooperative dairies not issuing stock and allowing patrons dividends 
based on butter fat in milk furnished not liable. 

21. Foreign steamship companies having no offloe in the United States, 
whose vessels only occasionally touch at ports in tbe United States, not 
regarded as doing business in this country within the meaning of tbe statute. 

22. Companies organized in Porto Rico and not engaged in busineas in th.i 
United Stat«s not subject to tax. 

23. Corporations ovraing sugar or other plantations and disposing of the 
products thereof not entitled to exemption as agricultural organizations. 

24. Corporations organized to sell provisions, etc, to stockholders and 
others not exempted. 

26. Corporations organised for tbe purpose of holding real estate to make 
return of income derived from the property so held. 

86. National banks do not come within any of tbe exemptions named in the 
act. 

27. "Agricultural organisations " held not to come within the statutory 
exemption, unless tbeir chief object is the promotion or advaiicanent of agri- 
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enltural internt, Knd no part of the net income inure* to tbe beoeflt of their 
stodcholdera. 

28. Mutual Hail Asaociation regarded bb an insurance compaaj and not aa 
an agrocultural asaociation, and therefore liable to tax. 

89. Exemption Id favor of fraternal beneflciarjr associations does not applj 
to mutual fire insurance companies. 

30. Limited partnership, if organized for proBt and haring a capital itocti 
represented b; shares, although no " oertiGcates of stock " are issued, are 
liable to the tax imposed. (Opin. Atty. Gen. Feb. 14, 1910.) 

31. Interest received on government bonds to be included in gross income. 
<Opin. Att^.-Gen. Jan. 13. 1910.) 

32. Returns should be signed and verified bj two of the officers designated 
in the law. Signing of one person holding two such offices not permitted. 
Agents for foreign steamship companies may sign the required returns, if m 
authorized by their companies. 

33. Returns not required to have corporate seal afDxed. 

34. Returns flled with deputy collector regarded as having been filed with 
eollmtor. 

35. No form of proteat prescribed. Any form of protest sufficient if Bled 
before payment of tax. Right of protest not to be denied. 

Inventoriea, A<-courtt», etc. 
30. Where an inventory or its equivalent was not taiien at the close of th« 
year 1908, a supplemental statement showing such inventory approximately 
must be submitted with the return on the regular form. Such supplemental 
statement shall be veriHed under oath by the treasurer or principal financial 
offlcer submitting the same. (T. D. 157S.) 

37. Profits realized on sale of real estate during the year, also increase in 
value of unsold property, if taken up on the books of the corporation, to be 
included in income. 

38. Cost of manufactured articles, or articles in process of manufacture, 
held to include original cost of materials used, plus cost of labor, etc. 

38. Mortgaged real estate should be inventoried at its full value and amount 
of mortgage reported as indebtedness. 

40 Receipts from sale of patent rights to be included in income. 

41. No particular system of bookkeeping or accounting will be required by 
tbe department. However, the business transacted by corporations, etc., must 
be so recorded that each and every item therein set forth may be readily 
verifled by an examination of the books and accounts where such examination 
ia deemed necessary. 

Deductiont, Expenaea, etc. 

48. It is immaterial whether the deductions are evidenced by actual dia- 
boraemente Id cash or whether evidenced in such other way aa to be properly 
acknowledged by the corporate officers and so entered on the books aa to 
oonstitute a liability against the assets of the corporation, etc., making the 
retunL 

43. Mortgage indebtednefls on real estate, if assumed by the corporation 
acquiring such real estate, to be included in the indebtednesa of the corpora- 
tion. But if not so assumed and remains only as a lien on the property. 
interest paid thereon may be deducted as a charge "made as a condition to 
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tlw eontimied me or pouession of tbe property." (Opin. Attj.-OML Feb. 21, 
IftlO.) 

44. Coat ol erecting building, if included in leoae under which proper^ u 
held by eomputy, ia a proper deduction, to be prorated according to time fixed 

45. General expenses, aucb aa coal, eliip atores, etc., of foreign steamelup 
companiea, to be prorated as provided in act for interest deductions. 

40. Amount received by nuraery companies from sales of trees, etc., kw 
amount expended for seedlings and joung trees, to be included in groaa inoonM. 
Amount expended for labor, salesmen, etc., to be deducted aa expenses. 

47. Commiaaiona alloned salesmen, paid in atock, ma; be deducted as «i- 
penae if so charged on booka. 

48. Sales of stock and bonds are regarded aa aales of capital assets anit 
should be so accounted for. <Art. 2, rega. 31.) But proceeds derived from . 
Bale of bonda uaed in defraying ordinary and necessary expenses are a proper 
deduction in determining the company's net income. 

A9. Stock issued in payment of property purchased represents capital ib- 
veatmenta, and notes issued during the year represent indebtedness. Corpor- 
ate funds applied to tbe payment of outstanding notes not a oroper deductior 
in ascertaining net income. 

SO- Amounts expended in additions and betterments which constitute aa 
increase in capital investment not a proper deduction. 

SI. Dividends received by corporations on stock of other corporations wboar 
net income does not exceed $5,000 is nevertbelees a proper deduction under the 
law. (Opin. Atty.-Qen. Jan. 24, 1010.) 

62. Dividends received on stock of foreign corporationa not aubject to tax 
not a proper deduction. 

53. Dividenda paid employees in lieu of wagea not proper deduction »• 

54. Boyalties on patent rights to be reported aa income. Allowance for 
depreciation of patents expiring during year, however, will be allowed. 

05. Lands bought previous to January 1, 1909, and sold during the year 
1910, should have the profits arising from such sale prorated in accordanee 
with the number of years the land was held by the corporation and the num- 
ber of years tbe law was in effect, it no accounting of increased value of land 
was made in returns for previous yeara. 

56. Banks paying taxes aoHeased against their stockholders because of their 
ownerhip of the shares of stock issued by such bank cannot deduct the amount 
of tax so paid in making their return for the special excise tax on corporations. 

67. Amounts paid for pensions to retired employees, or to their families or 
others dependent upon them, or on account of Injuriea received by employees, 
are proper deductions as "ordinary and necessary expenses;" gifts or ^^atni- 
ties to employees in the aervice of a corporation are not properly deductible 
in ascertaining net income. Donations made for purposes connected with the 
operation of the property when limited to charitable institutions, boapitals. or 
educational institutions, conducted for the benefit of its eraployoes, or their 
dependents, shall be proper as a deduction under the same head. 

68. Where allowances on account of salaries are deemed exoeasive and for 
the purpose of evadini; the tnT due, investigation will be mad^ and If tbe 
facts warrant prosecution will follow. 
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n. Intenat pkid on time depoaiti uid depoaita lubjeet to obedc oanstitntM 
« proper deduction from the unount of groM income during the jenr. 

00. Intereit on portione of bonded oi other indebtednca* hearing different 
rates of interest m&y be deducted from grois income during the year, pro- 
Tided the aggregate amount of such indebtedneM doea not eiueed the paid-nii 
capital stock of th corporation. 

SI. Interest paid during the year on notes given prior to January 1, 1909, 
to be prorated. But intereat on notea given in 1909, and payable subsequent 
to December, 1909, unless charged on the company's books, is not a proper 
deduction from the income of that year. 

82. Interest, taxes, or other items allowable as deductions, accruing prior tu 
January 1, 1909, are not allowable deductions from the groa* income of yean 
aubsequeut thereto. 

03. Unearned premiums set aside by insurance companies as reserve not ti 
be included as income until earned. 

64. Funds aet aside b; company for insuring tbeir own property not a proper 
deduction. 

<&. As the tax imposed is measured by and is not a tax upon the net receipts 
of cofporations, etc., interest received during tbe year on government bonds 
is not a proper deduction from such income in determining the amount of tax 
due. (Opin. Atty.-Gen. T. D. 1663.) 

M. State, county or municipal taxes paid during the year a proper deduc 
tion in ascertaining the net income of corporations. 

67. Import duties or taxes if included in arriving at cost of goods are not 
deductible under the head of taxes paid during tbe year. 

68. Bad debts, if so charged o& the company's books during the year, are 
proper deductions. But such debts, if subsequently collected, must be treated 
aa income. 

OcprecMitton. 

69. Where increase or decrease during the year in tbe value of real estate 
acquired in previous years, sold or held for sale, is taken up on the books 
and the rate cannot be accurately determined with respect to individual years, 
such increase or decrease may be prorated as provided by regulations in cases 
of sale of capital aasets. 

70. Premiuma on stocks and bonds arbitrarily charged off on the books of i 
corporation do not constitute a proper deduction on account of depreciation, 
unless there shall have been an actual shrinkage in value of such stocks and 
ttonds to tbe extent of the deduction claimed during the year for which the 
return is made. 

71. Ket income on uncompleted contracts may be estimated on the basis of 
the percentage of tbe work completed as compared with the contract price of 
tbe whole work. 

78. Cost of drilling new wells by oil corporations is considered betterments 
and additions to the capital assets of the corporation. Tbe expense of drilling 
dry wetia may, however, be charged to profit and loss, 

73. " Oood will " represents the value of a business over and above the 
valne of the property, and is chargeable only to capital investment account 
and is not an allowable deduction from the income of a corporation. 

7*. Discounts, other than bank dismnntn on notes e>;pcutpd by a corpora 
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tton, Bliould be Begregated fr(»D the interest item on tbe return, umI ihonld be 
included under expenses, item 4. 

75. The mere removal of timber by cutting [roni timber lands, unleH tha 
timber is otherwise disposed of through aa]v» ■« 'nt nperatiooB, is conaid- 
ered simply a change in form of a»:4ets. If suid ti.uber is diapoaed of throogh 
■alea or otherwise it is to be accounted for ia accordance with regulations gtnr- 
eming disposition of capital and other assets. 

76. Deduction on account of depreciation of property mual be baaed on Ufa- 
time of property, its cost, value, and use. 

7T. Loss due to voluntary removal of buildings, etc., incident to impror*- 
meuts is either a proper charge to tbe cost of the new additions or to depK' 
ciation already provided, as the facts may indicate, but in no ease ia it * 
proper deduction in determining net income, except as it may be reflected Ib 
the reasonable amount allowable as a deduction for depreciation. 

7S. DepreciatioD of company's stock a loss to the stockholder*, but not ft 
loss to the company issuing tbe same, and therefore not a proper dedoetioB. 

Publicity. 

79. A person who ■■ trustee or in any other flduciar; relation baa ths 

ownership or possessory right to stock in a corporation is a stockbolder in 

such corporation within the equity of the rule set down in Treaaury Decision 

No. 1885, governing the publicity of returns. (Opin. Atty.-Gen. Dec 27, 

laio.) 

Depreciation in Minerals, OUi, ttc. 

50. In case of corporations whose business conaiats in part or wholly tf 
mining, producing, and disposing of deposita of nature (ores, coals, gaa, petro- 
leum, and eundr; minerals) the conduct of such buainess will be understood 
to comprehend two ctasscs of gains or losses, viz. : 

(a) The gain or loss resulting from the sale of capital assets, i. c, either 
the increment, or the loss, arising through possessing over a period of tim* 
the investment in the same. 

(6) Tbe trading or commercial gain attached to tbe conduct of the indna. 
try, the employment of working capital, the effort and risk involved. 

51. In the ascertainment of net income deduction will be allowed for depre- 
ciation arising from exhaustion of deposits of ore, mineral, etc, and for de- 
preciation and obaoleacence of improvements, in accordance with general rcgn- 
lations respecting depreciation allowaneea. on the basis of tbe original capital 
investment cost of the properties concerned to the company reportii^. 

82. A further deduction will also be allowed, through not including tbe aaiDe 
at all in the item of gross income (item 3, Form 637), for tbe uneamed inere 
ment represented in anch properties as at January I, 1909, which will be 
determined in general its follows: 

83. An estimate should be made as of January 1, 1009, of the fair market 
value at that date of the minerals, etc., in deposit. This eatimate abonid be 
formed on the basis of the disposal value of the minerals i» total and exelurive 
of value of improvements and development work. This valuation should atwi 
ba reduced to a unit value — per ton, barrel, etc 

Uort. — Values as aforesaid should not be estimated on the baaii of tha 
assumed salable value of the output under current operative eanditiona, l(M 
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tb* Mtoal «ost of prodnetlon, becaiuc, ■■ herelnbefora itatod, the Mlting prloa 
under ineb eonditioDa comprehendii * proflt both (or oKryiiig the inveatHMnt 
IB niDCTBU, improTements, and working capita), and for eondnoting opera- 
tiou in reapeet of prodnetfon and diipotal of product The value to be d>- 
termined aa atatod iDiut be on the basis of the salable value of the etitir« 
deposit of tbe aggregate unita of minerala eonaidered m bloc if diepoaed of ia 
that form. Nor mnit aneh valuation oomprebend any epeeulative value which 
might attach to a sale of the minerals m bloc, i. e., a value which might be 
obtained on the ground that tbe future would develope a mncb greater reserve 
of mineral depoaita than were believed to exist at tbe time eatimale as of 
Jannary 1, 1909, was formed. Any value of tbia latter eharaeter would attach 
obvioasly to such additional rMerves when developed in future. 

S4. The unit value as of January 1, 1909, ascertained aa above outlined, 
would iodicale the value to be attached at that date to the capital aaaeta dia* 
posed of during any calendar year aueoeeding, and should be used in deter- 
mining the unearned increment at January 1, 1009, which may be excluded 
entirely from the item of groes income, aa before explained, in following man- 
ner, vi£: 
Value at January 1, 1909, determined in manner outlined, of minerals, 

etc., which may be removed and disposed of in any year subsequent 

Leas tbe following: 

(a) Proportion of depreciation charge applying to ozhans- 
tion of minerala disposed of, ascertained aa first ex- 
plained herein on hsaia of original coat t— 

<6) Boyalty paid, if any, on minerals disposed of 

Balance, being unearned increment at January I, 1909, to 
be excluded from groas income item 

S6. The precise detailed manner in which the estimate of value of mineralit, 
etc, aa at January 1, 1909, shall be formed, muat naturally be determined 
upon by each corporation interested, but formal record of such estimates, 
together with all lustaining information, should be carefully filed so as to be 
readily accessible for reference. Valnes as stated, as determined at January 
1, 1909, should be used in compilation in all subsequent years' eiciae-tax 
returns. The question as to whether it subsequently devekipa the property 
poeaessed a greater quantity of mineral, etc., reserve than was in the af^rc- 
gate estimated as of January 1, 1909, is immateriaL Any excess which may 
be developed will be considered as posaeaaing the same value at January 1. 
1909, as that which then may have been known to be in the property. 

86. Each excise-tax return (Form 837) should be accompanied with memo- 
random setting forth the extent in amount of the exclusion made from the 
itan gross income for unearned increment realiied during the year, as above 
outlined. 

87. As the amount to he deducted for depreciation (paragraph 2 preceding) 
is to be formed on basis of the estlmsted reserve of minerals, etc., it followt 
that if it develope such estimate is understated, the coat investment in tha 
capital asset may be wholly eitiniruisbed before all mineral reserves are 
removed. When this is renched, further deductinns for exhaustion of minerala 
should be discontinued, but in aueb event, it will be noted, the allowance for 
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t which is to be excluded entirely from groM iasCNM will bt 
corretpondinglj ineroiaed. 

88. In eaee of eorpormtioiu lekBing minea Mid pBying rojiltiM on mineraJa, 
etc., removed, the roTBltiea paid mre to be treated aa expenw* and dadnoted fn 
sacertaining net income, as provided in general regnlaUoaa. Any leaaebold 
investment which the operating corporation may have in ntch propertlaa. 
either through a payment originally made for acquirement thereof or for im- 
provementa made upon tje property, to be accounted for in aeeordanee with 
regulations governing depreciation atiowanoea and diapoaition of capital aaarta. 

80. In respect to properties of the ctiaracter in question wbioh may b* 
acquired by a corporation after January I, 1909, a deduction will be allowwl 
only as to depreciation arising from exhaustion baaed on original coat; nn 
exclusion from groaa income can be made for unearned increment, as profit 
arising in aale of aoeh capital aaaeta appliea wholly to tfaa period aubaaqiwt 
to January 1, ItMHI. 
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<T. D. 1«85.) 
m« drenlar eontaiu ■ «opj of tlw United Sbite* 8np«Be Ooort dediltn 
IB Plint t>. BtoM Traey Oo. «t sL, decided lUreh ISth, 1011, mud ii given in 
fnll, ante, pages 22-42. 
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ASVSBDTX. AA. 

(T. D. 1686.) 
SnciAK Bkoibb Tax oit Cobpokatiohs — Opnnon or thx Unrnn Stai^ 

SUPUUIB COUBT. 

It waa the intentioii of Congresa to embrace witbio tbe atatnte, impoaing a 

apecial excise tax on corporations, only auch corporations and joint stock asao- 

ciationa aa are Drganiaed under some atatute, or derive from that source soma 

quality or benefit not existing at the cominon law. 

TRKASUBT DEPABTHEm', 

OmcK ow CoificiSBioNiB or inutflAi, Bktkhui^ 

Wathington, D. C, March 20, 1011. 
The appended decision of the Supreme Court of the United States in tba 
cases of Amory Eliot, appellant, v. James O. Freeman et al., and Uaine Bap- 
tist Missionary Convention, appellant, v. Charles E. Cotting et al., is pub- 
lished for the infonuation of internal-revenue officers and others concerned. 
RovAi, G. Cabkll, 

tTommwmoiMr. 

SDPBBia Coun or m UnrxD Btates. Octobkb Tkui, 1910. Noa. 448 AJm 

406. 
Amory Etiot, appellant, v. Jamea O. Freeman, Robert A. Boil, Nathaniel 
Thayer, and Robert H. Gardner, and Mainm Baptist Mittionary Convex 
tion, appellant, v. CharUa B. Cotting and Charkt F. Adams, 2d, Truiteet, 
tie. 
Appeals from the Circuit Court of tbe United Statea for tbe district of Haan- 
chusetta. 
[March 13, 1011.] 
Hr. Justice Dat delivered the opinion of tbe court: 

These eases present facts differing from those involved in tbe consideratio* 
of tbe corporation tax cAses juat decided. Flint v. Stone Tracy Co., ante. 

In No. 448 the question is raised aa to the right to lay a tax under tbis 
statute upon a certain trust formed for tbe purpose of purchasing, improvioit, 
holding, and selltng lands and buildings in Boston, known aa " tbe Cnahing 
real estate trust" By the terms of the trust the property waa conveyed t» 
certain trustees, who executed a truat agreement whereby the management of 
the property was vested in tbe trustees, who had absolute control and antbor- 
ity over tbe aaiae, with right to sell for cash or credit, at public or private 
sale, and with full power to manage the property as they deemed best for tbe 
Interest of the shareboldera. The shareholders are to be paid dividends from 
time to time from the net income or net proceeds of the property, and 20 
years after the termination of lives in being the property to be sold and tbe 
proceeds of tbe sale to be divided among tbe parties intereated. The trustMs 
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«ere to iamie 4,800 vbtres to the owoera of the property at (100 eMb, th* 
<nnKrs to receive a number of Bhares equal to the value of the interest eon- 
Toyed to the truateeH. The ihares were traiufeTable on the books of tha 
tnuteea, and on surrender of the certificate and the transfer thereof in writiag 
a new oertiflcate is to issue to the transferee. No shareholder had anj Iq^l 
title or intereft in the pTopert; and no right to call for the partition ther«of 
during the continuance of the trust. The legal repTeeenta lives of a shareholder 
are to succeed to the interest of a shareholder, the interest passing b; opera- 
tioB of law. Provision is made for the termination of the trust b; an instru- 
ment or iDstruments in writing, signed by not less than three-fourths of th» 
value of stock held b; shareholders. Meetings of tbe shareholders are held 
at their discretion, or whenever requested in writing by five shareholders, or by 
shareholders owning not less than one-tenth of the shares in value. 

The trust has a building, leasing it to a single tenant. It also maintains 
and operates an office building with elevator service, janitor service, etc. 

Case No. 496 involves what is known as a " department store trust." It 
was created by deed and formed for the purpose of purcbasing and holding 
certain parcels of land in the city of Boston, and ert^^ting a building thereon 
suitable for a department store. The land and buildings are leased to otm 
t«iuint for a period of 30 jears. The trust had transferable certificates issued 
to shareholders at the p^r value of $100 each. The trustees conduct the affaira 
of tbe trust, manage the property, and pay dividends when declared. Tho 
shareholders meet annually, and a majority of them have the power to elect 
and depose trustees and to alter and amend tbe tenns of the trust agreement. 
This trust also continues for certain lives in being and for 20 years thereafter. 
Each of the trusts involved in these cases is in receipt of a net income exceed- 
ing |5,0O0. 

Under the terms of the corporatior tax act, corporations and joint stock 
associations must be such as are " now or hereafter organized under the laws 
of tbe United SUtcs or of any State or Territory of tbe United States or 
under tbe acts of Congress applicable to Alaska or the District of Columbia." 

The pertinent question in this connection is: Are these trusts organized 
under the laws of tbe State? As we have construed the corporation tax act 
in tbe previous cases, Flint v. Stone Tracey Co., ante, tbe tax is imposed upon 
doing business in a corporation or quasi corporate capacity; that is, with the 
facility or advantage of corporate organization. 

It was the purpose of the act to treat corporations and joint stock com* 
paoies, similarly organized, in the same way, and assess them upon the faeititT 
in doing business which is substantially the same in both forms of organizn- 
tion. Joint stock organizations are not infrequently organized under tV-c 
statute laws of a State, derivipg therefrom, in a large measure, tbe character- 
tsties of a corporation. 

Tbe language of the act " * * * now or hereafter organized under the 
laws of tbe United States," etc.. imports an organization deriving power from 
statutory enactment. The statute does not say under the law of the Uniteil 
Statea, or a State, or lawful in the United States or in any State, but is made 
applicable to such as are organized under the laws of the United States, etc. 
The description of the corporation or joint stock association as one oi^anized 
■■der tbe laws of s Stste at once suggests that they are such aa are the 
Pbd. Cobp. Tax— I« 
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creation of statutory law, from which they derive their powers and ai* qtuli- 
fled to carry on their operations. 

A tnut of the clinracter of those here involved can hardly be said to be 
organized, within tbe ordinary meaning of tliat term^ it certainly is Dot oi- 
ganiied under statutory laws as corporations are. The difference between 
joint-stock associations at common law and those organized under atatatrs 
are well recognized (Cook on Corporations, sec. 50G) : 

There is an essential difference between a joint-stock company aa it exists 
at common law and a joint-stock company having extensive statntor; powen 
conferred upon it by the State within which it is organized. The latter kind 
of joint-stock company is found in Englnnd and in the State of New York. To 
Bucb an extent have these statutory powers been conferred on joint stock com- 
panies that the only substantia) difference between them and corporationa is 
that the members are not exempt from liability as partners for the debts of 
tbs company. 

The two cases now under consideration embrace trusts which do not derive 
any benefit from and are not organized under tbe statutory laws of Massachu- 
setts. Joint stoclf conipanieH of the statutory character are n<>t known to the 
laws of tliat Commonwealth. Ricker v. American Tea Co. ( 140 Masa. 346.) 
These trusts do nut have perpetual succession, but end with lives in being and 
20 years thpreafter. 

Entertaining the view that it was the intention of Congress to embrace 
within the corporation tax statute only such corporations and joint stock 
associations as are organized under some statute or derive from that source 
some quality or benefit not ex isting at the common law, we are of opinion that 
the real estate trusts involved in these two cases are not within the terms of 
the act. In that view the decrees in both cases will be reversed and the aame 
remanded to the Circuit Court of the United States tor the district of Massa- 
chusetts with directions to overrule the demurrers and for further proceedingB 
consistent with this opinion. 

lUversed. 
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(T. D. 11187.) 
8P10IU Exom Tax on Cobpobationu — Opihior w tbk Uinmt 8uim 
SupBBin ConBT. 
Wbere a corporation originalI,v orgftnized for the purpose of owning uhI 
renting an office building, leased the property tor 130 years and reorganized 
and practically went out of busineas. its sole authority being to hold the title 
subject to the leaae, and to r^veive and distribute the rentals accruing there- 
onder, or the proceeds of aale, if the property sliould be sold, held not liable 
to the special excise tax under section 3S of the act of August S, 1909, 
Tkkasubt Depabtheitt, 
Office of Commissioner of (nteknai. Rkvenux, 

Waakinglm. O. C. March 20, 191!. 
The appended decision of the Supreme Court of the United States in the 
case of Ary E. Zonue, appellant, c. Minneapolis Syndicate et al., is published 
for tbe infonnation of internal -revenue officers and others concerned. 

ROTAL E. Cabill, 

CommUtiongr. 

BavantE Cauar or thx Unitix) States. Octobek Team, 1910. No. 627. 
Ary E. Zonne, appellant, v. Minneapolis (Syndicate, John De Lailtre, TVeontrvr, 

and J. Prank <7onJI:I(n. Astistant Treasurer. 
AFFKAL from the Circuit Court of the United States for the district of Hinne- 

[March 13, 1911.] 

Mr. Justice Dat delivered the opinion of the court; 

This case involves tbe validity of the corporation tax act just passed upon 
in No. 407, Flint v. Stone Tracy Co., fmte. 

The case presents a peculiarity of corporate organization and purpose not 
involved in the case just decided. The Minneapolis syndicate, as the allega- 
tions of the bill, admitted by the demurrer, show, was originally organized 
for and engaged in the busineea of letting stores and offices in a building 
owned by it, and collecting and receiving rents therefor. On the 27th of De- 
eonber, 1906, the corporation demised and let all of tracts, lots, and parcels 
of land belonging to it, being tbe westerly half of block S7 in thecityof Minnf - 
apolis, to Kichard M. Bradley, Arthur Lyman, and Bussell Tyson as trostees 
for the t«nn of 130 years from January 1, 1907, at an annual rental of $61,000, 
to be paid by said lessees to said corporation. At that time the corporation 
caused its articles of incorporation, which bad theretofore been those of a eor- 
poration organized for profit, to be so amended aa to read ; 

Tbe sole purpose of the corporation shall be to bold tbe title to tbe weaterly 
one-half of block 87 of the town of Minneapolis, now vested in tbe corporation 
subject to a lease thereof for a term of 130 yearn from Jannary 1, 1907, and. 



)vGoo'^lc 



244 Fbdbkal CoBPOSATion Tax Lav. 

tor tbe convenieDce of its BtMlcbolderi, to receive, ftnd to dutribnte tmamg 
them, fTom time to time, the reotkls thkt accrue under said teue, and thi 
proceeds of any diaposition of Mid land. 

Ab we have construed tbe corporatiOD-tuc Ikw (Flint v. Stone Trccy Qk, 
ante), it provides for an excise upon the carrying op or doing of btuineM id a 
corporate capacity. We have held in the preceding eaaes that eorporatiou 
organized for profit under the laws of the State, authorized to manage and 
r«nt real estate, and being so engaged, are doing business within the meaning 
of the law, and are therefore liable to the tax imposed. 

The corporation involved in the present case, as originally organized and 
owning and renting an office building, was doing business within tbe meaning 
of the statute as we have construed it. Upon the record now presented we 
are of opinion that the Minneapolis syndicate, after the demise of the proper^ 
and reorganization of tbe corporation, was not engaged in doing bustnea* 
within the meaning of tbe act. It had wholly parted with control and manage- 
ment of the property ; its sole authority v-as to hold the title subject to the 
lease for 130 years to receive and distribute the rentals which might accmt 
under tbe terms of the lease, or the proceeds of any aale of the land if it 
should be sold. The corporation had practically gone out of business in om- 
nection with tbe property and had disqualified itself by the terms of reorgani- 
zation from any activity in respect to it. We are of opinion that the corpora- 
tion was not doing business in such wise as to make it subject to the tax 
imposed by the act of 1909. Holding this view, we think the court below errvd 
in sustaining the demurrer to the bill. Tbe decree of tbe court below ia there- 
fore reversed and the cause remanded to the Circuit Court of tbe Unitad 
States for the district of Minnesota with direction to overrule the demnmt 
and for further proceedings oonsist«nt with this opinion. 

Keveraed. 
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AFFEOTIX CC. 
opnnoNS OF attorney-oekeral. 

DDAKTMBnT OW JTJBTKI^ 

January 13, 1910. 

BIB: I tMT« the hoDor to acknowledge receipt of your oommunioBtioD of 
December 83, 1009, in which you request m; opiniOD u to whetlier or not 
under tection 38 of the act of August 0, 1900 (36 Stat. 112) corporations mb- 
ject to tbe tax proTided for therein ehould include in the returns required to 
be made as a part of their gross income, the interest on United States bond* 
held by them, and in reply thereto will say; 

By section 38 of said set it is provided: First, that the corporations speei- 
lled therein " shall be subject to pay annually a special excise tax with reepeet 
to the carrying on or doing businese by such corporation — equivalent to 1 
per centum upon the entire net income over and above five thousand dollars 
received by it from alt tourcea during such year, exclusive dI amounts received 
by it ae dividends upon stock of other corporations," etc.; second, that the 
net income of a corporation shall be ascertained by deducting from the groaa 
amount of the income (first) the expenses described; (second) losses described ; 
(third) interest paid on its indebtedness, not exceeding the paid-up capital, 
and in ease of benking and trust companies interest paid on deposits; 
(fourth) all sums paid within the jrear as dividends upon the otoek of other 
corporations subject to the tax imposed; and (fifth), that there shall be 
deducted from the net income of such corporation, ascertained as provided, 
the sum of five thousand dollars, and the tax shall be computed upon the 
remainder of said net income. 

The tax Ikere imposed is not a tax upon the property of the corporation, but 
is specifically designated as " a special excise tax with respect to the carrying 
en or doing business by such corporation." That is, it is in the nature of a 
tax imposed upon the privilege of carrying on the business; and the net income, 
ascertained as described, was adopted by Congress only as a basts for com- 
puting what the amount of the assessment should be. 

In the passage of this act, Congreee donbtlesa had in mind the decision of 
the Suprone Court in the case of Pollock t>. Fanners Loan ft Trust Company 
(167 U, 8. 429), known as the income-tax ease; and it was no doubt its inten- 
tion to avoid every character of taxation that might be regarded as a direet 
tax; and, consequently, it carefully avoided imposing a tax upon ths proper^ 
of the corporation or upon its income, and fixed and designated it u a tax 
upon the carrying on or doing of its business. 

Flirtbermore the set is specific in its terms and enters into mlnate detaih 
with reference to how the net income of the corporation, tor the purpose of 
fixing the amount of the tax, ehall be computed ; and this particnlarity necM- 
aarily excludes the intention that any other proTision can, by implication b* 
read into the act. 
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I un therefore of tbe opinion that in computing tbe •mmuit of the grow 
[neome, corporationa owning United Statea bonda abonld inelnde the interert 
roeeived thereon, and Hiat such iutereat abonld not be deducted from the groaa 
income (or the porpoae of ucertaining the net income which aerrea sa a baaia 
for computing tbe amount of tasei to be paid. 

BaapectfuUr, 

OaOW W. WICKB8BUI. 

Tbe BeentUT of the Tnaaui7. 
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AFFEHDIX SB. 

DvABTKERT or Jdsticb, 

January 84, ISIO. 

8iB| --In TCply to jonr oommnnieation of Juiumj 16, 1910, in which you aak 
my opinion whether under section 38 of the act of August 6, 190B (36 Stat. 
112) known m the "Corporation Tax Law," in computing ita'net income, a 
eorporatioD may deduct from its gross incoma dividends received by it troni 
another eorpoTation of a class to which the act ia applicable, but which does 
not haTC a net income to exceed $6,000, I have the honor to say : 

Those parts of the act which bear upon this question are as follows: 

" That every corporation ■ * ■ shall be subject to pay annually a special excise 
tax with respect to the carrying on or doing husiness by such oarporation, 
joint stock company or sssociatton, or insuranee company, equivalent to one 
per cpntura upon the entire net income over above five thousand dollars re- 
ceived b; it from all sources during such year, exclusive of amounts received 
by it as dividenda upon stock of other corporations, joint stock oompaniea or 
aModatfons, or insurance companies, subject to the tax hereby imposed ; * • ■ 
Rrovided, hmeever, that nothing in this section contained shall apply to labor, 
agricultural or horticultural organizations, or to fraternal beneficiary so- 
cieties, orders or associations operating under the lodge system, and providing 
for the payment of life, sick, accident and other benefits to the monbers of 
such societies, orders or associations, and dependents of such members, nor 
to domestic building and loan associations organised and operated exclusiveiy 
for the mutual benefit of their members, nor to any corporation or assMiatlon 
organized and operated exclusively for religious, charitable or educational 
purposes, no part of the net income of which inures to the benefit of any 
private stockholder or individual. 

" Second. Buch net income shell be ascertained by deducting from the etom 
amountof the income of such corporation • • • "fifth all amounts received by 
it within the year as dividends upon stock of other corporations, joint stock 
companies, or associations, or insurance companiea, subject to the tax hereby 
imposed. • • • 

"Third. There shall be deducted from the amount of the net income of 
each of such eorporations, joint stock companies or associations, or insurance 
companies, ascertained as provided in the foregoing paragraphs of this see- 
Uon, the sum of five thousand dollars, and said tax shall be computed nnon the 
remainder of said net income of such corporation, for the year ending De- 
oember thirty-first, nineteen hundred and nine, and for each calendar year 
thereafter." • • • 

The question is whether or not a corporation whose net income doea Rot 
exceed 96.000, and which, therefore, pays no tax under this statute, ts a cor- 
poration "subject to the tax" thereby imposed within the meaning of the 
act 

When the laneuaire of the act is considered, together with ttw cleur Intent 
of tboae who drafted its provisions, I think there can be no doubt abont tlM 
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answer that ahould be given to this inquirji. The act expreBsl; declare* that 
every corporation of the kinda mentioned " shait be subject to pay annoallj 
a special excise tax," and then provides a method for the computation of the 
amouut to be paid. Therefore, every one of such corporations falls within tlw 
provisions of the act, and must make out a report of its business, as therein 
reqvired, and in every respect comply with its terms. It may turn out when 
tiM calculation is made on the basis speci&ed that no tax will be asaesaed 
against it, not because the corporation is not subject to tbe tax, but becauae 
its earning capacity is not sufficient to necessitate its imposition for that 
year, just as every male person within certain ages may be subject to draft 
during the time of war, yet the conditions necessitating the draft may never 

This manifest meaning of the language is clearly in accord with the legisla- 
tive iotent. The purpose was to exclude $6,000 of a corporation's earnings 
from consideration in estimating the amount of taxes which it should pay, 
and, further, that such $5,000 should remain exempt from such estimate, 
though it should pass by way of a dividend into tlie bands of other corpora- 
tions, just as it was tbe intention that when any part of a corporation'* 
earnings had onoe entered into an estimate, as a result of which taxes wer* 
imposed, such sum should not again be considered in determining tbe amount 
to be paid by another corporation. 

The effect of the contrary construction sbaws that such must have been tlia 
purpose of this provision. For. suppose a corporation lioldB 50 per cent of 
the capital stock of two corporations, one of which has a net income of $6,B00. 
which it disburses a» dividends. According to the theory that the firat of 
these dividend paying corporations is not subject to this tax, while the second 
one is, the corporation holding their stock cannot deduct any part of the divi- 
dends received from the flrst corporation in estimating its net income, but 
can deduct of that received from the second one not only the $260, the 60 per 
cent of the excess over the $6,000 which was deducted from the gross income 
of such corpoTBtion, but also the $2,600, the SO per cent of the $5,000 deducted. 
That is, according to this theory, the $6,000 which must be deducted from a 
corporation's gross income can not be deducted in the hands of other corpora- 
tions which have received it as dividends when the first corporation has a net 
income of $5,000 or less, but it can be deducted if such corporation baa a net 
income of over $6,000. 

No such result was intended by Congnesa, and 1 am clearly of the opinioa 
that the dividends received by a corporation as a stockholder of any otbtf 
corporation of a character to which the act applies should be deducted from ila 
froBs income, regardless of the amount of the net income of such dividend- 
paying corporation. 

Betpectfully 

GBOBGB W. mCKDBHAM. 

The Secretary of the Treaaory. 
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DspAsmxirt or Jvancm, 

Febnuiry U, 1910. 

8iB: — 1 have the honor to acknowledge receipt of ^our communicationi of 
January 22 and February 4, 1910, in which you ask my opinion with reference 
to whether or not certain buBineEs concema fall within the pTovisioni of sec- 
tion 38 of the act of August 5, 1909 (36 Stat. 112) which provides for an 
ezciM tax " with respect to the carryin); on or doing business " by corporn- 
tiona, joint stock companies and associations," and in my reply I will consider 
separately the several classes of concerns to which you refer, with the excep- 
tion of certain realty associations to be dealt with in a separate opinion. 

1. Partnership associations, organised under the laws of the State of 
Pennsylvania. 

By reference to the Pennsylvania statutes I Bnd that tbe material provi- 
aions of tbe law under which such associations are organized are as follows: 
The association is formed by three or more persons subscribing and contrib- 
uting capital thereto, which alone shall be liable for the debts of the associa- 
tion, and such persons sign and acknowledge a statement in writing which 
contains tbe names of the parties composing the association, the amount of 
capital BubscribM by each, the total amount of capital, and when and how 
the same is to be paid, tbe character of the business to be conducted and 
location of the same, the name of the association with tbe word " Limited " 
added as a part thereof, the contemplated duration of tbe association (which 
shall not in any ease exceed twenty years), and tbe names of tbe officers of 
said association selected in conformity with tbe provisions of the act; which 
statement is recorded in the office of tbe recorder of deeds of tbe proper 

The membeTB o( the association are not individually liable for the indebted- 
ness thereof except if an execution is issued against the association and no 
property can he found, the court, after investigation, shall order the issuance 
of an execution against the members of the association, who shall be liable to 
tbe extent of the capital subscribed and remaining unpaid by them. The word 
" limited " shall constitute the last word of the name of tbe association. The 
interest of a member in the association is declared to be personal estate, and 
it may be transferred, given, bequeathed, distributed, sold and assigned, under 
such roles and regulations as the association, shall, from time to time, pre- 
scribe by a majority vote of its members in number and value of their in- 
terest, and, in the absence of rules and r^j^tations, the transferee of an in- 
terest is not entitled to participate in tbe business of tbe association unless 
elected to membership by a vote of the majority of the members in number 
and value of interest. Any change of ownership which occurs in the absence 
of rules and regulations governing such transfer, and which is not followed 
by election to membership, entitles tbe transferee only to the value of the 
interest so acquired at tbe time of acquiring the same, at a price and terms 
to be agreed npon, and, in default of aiTTeement. at a price and terms to be 
determined by an appraiser to be appointed by tbe Court of Common Pleas. 
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One meeting per annum ia required of the asaociation, and it ia alio m- 
(juired tbat tbere shall be elected not less than three nor more than Bve man- 
agers, who shall manage the affaire o[ the asBociation, and it ia prohibited 
from contracting an; liabilitj except bj one or more of tbe managera. The 
association may divide the profits of tlie business in ancb manner and amounts 
■B the majority of its managera may determine, which diviaton shall not 
'-diminish or impair the capital stocic of the said association." It ia pro- 
hibited from loaning its credit, name or capital to any member of the aaao' 
ciation. It may be disaolved by the expiration of the period fixed for itn 
duration, or by a majority vote of its memben in number and value of in- 
terest, and when dissolved, after paying its liabilities, tbe remainder of itn 
assets shall be distributed in proportion (o tbe interests ot the members. It 
ia authoriied to adopt and use a common seal) and contributions to the 
capital may be made in real or personal property, at a valuation to be ap- 
proved by all the members. All real estate is held and owned in tbe name of 
the aasociation, and it must "sue or be sued " in the association name, and 
when suit is brought against any such aasociation, service thereof shall be 
made upon the chairman, aecretary and treasurer thereof, which service shall 
be as complete and effective as if made upon each and every member of inch 
association; " and service of process may also be bad upon any agent, chief, 
ur any other elerlt or upon any director or manager of such aasociation in any 
county where the association may maintain or keep an office tor the transac- 
tion of business. 

Tbe excise tax created by section 3S of the act ot August 5, 1909, is mads 
to apply to " every corporation, joint stock company or association organiied 
for profit and liaving a capital stock represented by shares • • • organised 
under the laws • • ' of any State." 

I have no doubt that an association organized as above shown falls within 
the provisions of tbia act. Its organiiation is perfected under statutory 
authority, and while it is denominated a partnership association yet it is 
given, as a separate entity, every privilege and power that is essential to con- 
Htitute an incorporate body. In fact some privileges are conferred which 
might have been omitted and atill It would fall within the provisions of the 
act. 

A similar question aroec in the case ot Liverpool Insurance Company v. 
MBBaachusetts, 77 U. 8. 566. A eUtute ot the State of MaasachusetU imposed 
n tax upon "each Qre, marine, and Bre and marine insurance company incor- 
porated or associated under the laws of any government or State other than 
line of the United States." It was inaisted that this insurance company was 
lint a corporation or association within the meaning of the statute. It tp- 
peared from an analysis of its articles of association as authorised by the 
Parliament of Great Britain that (1) it bad a distinctive and artificial name 
;>y which it could make contracts; (Z) that ft could sue and be sued in tbe 
name of one of its officers, and the whole body was bound by the judgment; 
(S) that it had a provision for perpetual succession by tranafer and trans- 
misaion of its shares of capital stock; and (4) that its exiatenoe as an entity, 
apart from its shareholders, was recogniied by the act of Parliament, which 
enabled it to sue its shareholders and be sued by them. On the other hand, 
itH individual members were liable tor the debts of tbe company, and it could 
not be sued in its artificial name, and tbe act of Parliament under which it 
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wu orguiUed, exprcaaly dwlmred that such orguiitttioB should not " be held 
to eoDstitute the body of ■ corporation." The court held that the organiu- 
tiM) was an arti&cial bod; which pouesaed all the CMential elements of a 
corporation, and that the declaration in the act onder which it was organised, 
that it should not be so considered, could not alter the fact, and therefore held 
that it was liable to the tax specified in the Massachusetts statute. 

An association organized under the PennsylTaDia statute has an artificial 
name in whieb all of its business is transacted, and by which it can sue and 
be sued; it has perpetual succesaion for the length of time specified in the 
articles of association, and while there is no positlre provision which author- 
iies it to sue and be sued by a member of the aieoelation, yet there can be no 
doubt that any member of the aaooeiatiou is at liberty to make a separate con- 
tract with it aa a person, and that an action tbereon covld be malntainad by 
either party, and that a right of action of any other kind might arise and b* 
litigated between them. In addition to this, a member of the association is 
exempt from liability for its indebtedness, except as to the amount of capital 
subscribed by him. 

Such an association clearly (alls within the definition of a corporation given 
by Mr. Justice Field in B. ft P. R. R. Co. f>. Fifth Baptist Church, 108 U. 8. 
330, 'to wit: 

" Private corporations are but BMOCiations of individuals united for some 
common purpose, and permitted by law to use a common name and to change 
its members without a disanlntlon of the association." 

And also the definition given by the Supreme Court of New York in People 
D. Assessors of Watertown, 1 Hill, fi£0, which was quoted with approval by the 
Supreme Court of Maine in Sibley v. Lumber Assooiatioa, 03 Me. 401 ; 

"A corporation aggregate is a collection of individuals united in one body 
under such a grant of privileges aa secures the snecession of members without 
changing the identity of the Ikody, and constitutes the members for the time 
being one artificial person, or legal being, capable of transacting some kind 
of business like a natural person." 

And within the definition given by Chief Justice Marahall in the Dartmouth 
College Case, 4 Wheat. 517, 636, that 

"A corporation is an artificial being, invisible, intangible, and existing 
only In contemplation of law." 

The law creating this tax contains no special requirements as to what 
powers this artificial person shall possess, the only essentials being that it 
shall be organiud under a law, that its object shall be for profit, and that it 
shall have a capital stock represented by shares. The capital of these asso- 
dationa is subscribed for in the usual way, and the members own an interest 
in the eapita) stock in proportion to the amount subscribed by them. 

In 1 Cook on Corporations, section 12, it Is said that a share of stock may 
be defined aa — 

"A right which its owner bas in the management, profits, and ultimate 
aasents of the corporation." 

The interests of the members of the associations in question certainly falls 
within this definition. It Is true that the issuanoe of certificates of shares 
la not required, but a certificate of stock is but a mere muniment of title, a 
tttere evidence of ownership, and not the share itself. 

" It operates to transfer nothing from the corporation to the sto^holder. 
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but merelf kfforda to tbe latUr the OTJdenM of bis rights ( I Cook on Corpo- 
rfttions, 13)." 

I am of tb« opinion, therefore, that associations organiied under tbii Pcnn- 
sjlvania statute are liable to the tax impoMd under aection 3S of tbe act of 
August 5, IfiOO. 

2. Mutual aaTings banlis organized under an act for the incorporation of 
savings banks, passed b; the legislature of W«st Virginia February 21, 18S7, 
and amended by the act of February 24, IBBS. 

Such a bank may be organized by not less than tbirteen persons, citiuna of 
the Stat«, whose fitness for the proposed trust is certified to by tbe jndga or 
judges of the Circoit Court of the county wherein the propoaed savings bank 
is to be located. Tbe form of tbe charter, and tbe method of procuring the 
Bam« is particularly set forth. From the incorporators, and those subsequently 
added thereto, fifteen are aelected by the body, on tbe approval of tbe judge 
or judges of the Circuit Conrt of the county, who constitute a board of tma- 
tees, and wbo hav« power to act for the corporation. These trustees elect from 
their number a president and vice-president, and appoint all necessary oCBoeis 
to transact the busiDeas of the bank. The bank, when organized, is authorised 
to receive any sum of money for deposit and to invest the same as autboriMd 
by the act, mod the deposits, with dividends accrued thereon, are required to 
be paid to the depositors under rules and regulations to be adopted by the 
board of trustees. By section 24 it is provided that the income or profit of 
any sucb savings bank, after tbe deduction of all reasonable expenses incurred 
in the management thereof and tbe guaranty fund, shall be divided among ita 
depositors or their legal representatives, at such times as may be fixed by 
its by-laws. There is no capital subscribed and the business consists in re- 
ceiving deposits and investing the sum so received in accordance with the prO' 
visions of the charter and the by-laws adopted thereunder, and of repaying 
the depositors; and all the profits, after tbe payment of the necessary expenses 
are divided among the depositors. 

There is no question that such a concern is a corporation; but it is a cor- 
poration " organized for profit and having a capital Stock represented by 
shares," as is required by tbe statute. In a certain sense, such a banking 
institution is organized for profit — that is, it afTords a reasonably safe mean* 
(or the investment of one's capital ; but its organization and tbe transaction 
I'f its buBiness is not for the profit of those who constitute its managing body, 
pjtcept insofar as they may be depositors. But the more serioiis question ta, 
whether such an institution has a capital stock represented by shares. Can 
the depositors who place their money temporarily with such an institution, 
having no right whatever to participate in the management, be regarded as 
shareholders, and the respective amounts deposited be considered aa shareat 
I think an answer to these questions may be found in the following autboritin. 

The case of Huntington e. Savings Bank, 96 U. S. 3SS, involved an institu- 
tion of precisely the same character. The suit was brought by an admini" 
trator of a deceased tnistee, on the theory that be was entitled to * pro rata 
of the aecomnlated profits. In discussing tbe nature of tbe corporation, tbe 
Supreme Court, among other things, said; 

" It it to be noticed that the charter does not anthorite the creation of any 
corporate stock or cspital, nor does it contemplate the existence of any other 
than the deposits which may b" made. The corporators are not reqvirH to 
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MBtribnto anything. Thtj are, of eoneequence, no aharehaldcrB. Not a word 
ia nid in tbe inatniment reBprnting any dividenda of capital, or even of 
proflta to othera than tbe depoaitors. Certainly no ezpreas authoritf is giveu 
to malce diridenda to tbe corporators; and we diacover nothii^ from wltlah 
aoelt authority can be inferred." 

And again, 

" Tbe inatitution baviug no capital atock, wbatever liability, if any, there 
may be to tbe corporators, muat be satiafled out of tbe profits made from thk' 

And witb reference to the object of the corporation, it was said: 

" It ia not a commercial partnership, nor ia it an artificial being tbe mem- 
ber! of which have property interests in it, nor ia it strictly eleemoaynar}-. 
Ita purpose is rather to fumisb a aafe depositary for tbe money of thoae 
members of the community disposed to iatruat their property to its keeping. 
It is somewhat of tbe nature of auch eorporationa aa church wHrdens for tbe 
conservation of tbe gooda of a pariah, the college of surgeons (or the promo- 
tion of medical acience, or tbe society of antiquaries for tbe advancement of 
the atudy of antiquities. Its purpose ia a public advantage, without any 
interest in ita memt>er9." 

Id Hannon v. Williams, 34 N. J. Eq. 258, the court, in considering tbe nature 
of a savings bank of this character, said: 

" Savings banks dilTer widely in their objecta, organization, and character 
from ordinary l>anks and other joint atock companies. Tbey have no capital 
atock. They are incorporated and organized not for tbe advantage of tbe cor- 
porators, but solely for tbe beneSt of the depositors. Tbeir object, as stated 
in some of the early charters of this State is to receive and safely invest the 
aavinga of mechanics, lat>orera, aervants, minora, and others, tlius affording 
to such persons the advantages of security and interest for their money, and 
in this way ameliorating the condition of the poor and laboring classes by 
engendering habits of industry and frugality. 

" Properly organized and conducted a savings banlc b a quasi -charitable 
and purely benevolent institution ; its only object, the safe keeping and provi 
dant investment of the funds of tbe depositors. The neml>ers of the corpora 
tion have do property interests in its funds, of which they are by law 
constituted the managers and guardians. The depoaitors, who alone are 
beneBcially interested in the prosperity of the bank, have no voice in its 
mataagemeut, nor even in the selection of the persona to whom its management 
is intrusted." 

Id Savings Bank v. Town of New London, 2D Conn. Ill, ItT, the Supreme 
Court of Connecticut, in speaking of tbe nature of deposit* in savings banks, 

"Deposits are not atock, within tbe moat enlarged uae of tbe word; nor 
are they regulated aa such, but are more like depoaita in other banks, drawing 
a stipulated intereat. They are money put into tbe bands of trustees, to h« 
toaned out; and whether it comes to tbe trustees from one man or many men, 
makes do difference in view of the law." 

Mr. Justice Field, in Bailey v. Clark, S8 U. S. 288, in deflning the capiUI 
of a eorporatioD, said: 

" When used with reaped to tbe property of a corporation or aaaociation, 
tbe term has a settled meaning; it appliea only to the property or meana 
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contributed by the atockbolders aa the fund or basie for tbe busineae or enter- 
prise, for which tbe carpomtion or association was formed; and the court 
therefore held that money borrowed from time to time by a banker and tem- 
porarily used in the courae of buaincsa did not constitute a part of tbe capital 
of the I>ank3." 

I have been unable to find any authority in which it has been held that a 
■avings banlc, organiEed and doing business as ia provided for by tbe laws of 
West Virginia, has a capital stoftt or that its depoBitors are shareholders. 

In the case of Hannon t>. Williams, supra, the court, in arriving at the eon- 
cluBton that a depositor of a Havings bank could not set oS his deposit after 
the bank bad failed against a liability to the bank created by a loan, likened 
a depuHitor's relationship in some respects to that of a stockholder as well a* 
a creditor, saying that in prosperity they are the stockholdera among whooi 
the proQts are divided, while in case of insolvency they are the creditors, 
among whom the remaining Bsaets are to be distributed; but the court, aa 
heretofore shown, held that such an institution has no real capital etock, and 
made this remark only by way of argument to show the rights of depositors 
io cases of the character there imder consideration. 

From tbe language of the act creating this excise tax, and the nature of 
these savings banks. I am constrained to hold that tiiey are not subject to tb« 
tax imposed by section 38 of the act of August S, 1909, 

I hardly need add that this conclusion does not apply to so-called saving* 
banks which have a capital stock aa other banking institutions, 
fiespectfully, 

OBOROB W. WlCSEBSHAM. 

The Secretary of the Treaaniy. 
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Detaktwent or Jubticb, 

FebnicT]/ 21, 1010. 

BiB: — I beg to acknowledge receipt of jrour communicatioii of Pebnurj 4, 
1010, in which you ask m; opinion whether, in aacertajning the net income 
of « corporation holding and dealing in real estate the entire interest paid 
upon items of indebtednesg secured by mortgages on fluch real estate should 
be deducted from the groas income, without reference to the amount of capital 
stock of aucb company. 

This request ia predicated upon a commanication or brief presented by the 
"Allied real estate interests of the State of New York, and of allied real est«te 
interests of the City of New York," signed by certain attorneya of the city of 
New York.* I gather from the communication that " allied real estate ip- 
terests " ia not intended as the designation of any corporation or joint stock 
company, but is intended to suggest that the inquiries propounded in this 
oommunication are of common interest to corporations dealing in real estate 
in the city and State of New York, and then-fore a comprehensive ruling is 
requested, which shall be applicable to all cases coming within the genera) 
inquiry put. As to this, I might cootent myself with a reference to the posi- 
tion consistently adopted by my predeceBsors that opinions should not be 
rendered npon merely hypothetical or general questions, but only witii respect 
to actual ca'ws arising In the administrHtton of the law hy the respective de- 
partments. (89 Op, 82, 355. 421; 10 Op. 50; 13 Op. 531, 568; 19 Op. 331.) 
However, in view of the character of the statute under consideration and the 
great importance to many interests affcctiM] thereby, and to the fact that the 
inquiries raised by this communication may be dealt with under two gener;(l 
propositions, i deem it expedient to express an opinion with respect thereto. 

The BO-cslled Corporation Tax Law (act of August ,^. III09, section 38) 
imposes a special excise tax upon the corporations, joint stock companies and 
•asociations and insurance companies therein described, to be measured by one 
per centum upon the net income, which net income by the second paragraph 
is to be ascertained by deducting from the gross amount of such income re- 
ceived within the year from all sources certain specil^ed items, among which 
only the two following are necessary to he considered as bearing on the present 
inquiry, vii.: 

"(First.) All the ordinary and necessary expenses actually paid within the 
year oat of income in the maintenance and operation of its business and prop- 
erties, including all charges such as rentals or franchise payments, required 
to be made as a condition to the continued use or possession of property 

"(Third) Interest actually paid within the year on its bonded or other in- 
debtedness to an amount of such bonded and other indebtednees not exceeding 
tbe paid-up capital stock of such corporation, joint stock company or asso. 
eiation, or insurance company outstanding at tbe close of the year, and in the 
esse of a bank, banking association, or trust company, all interest actually 
paid by it within the year on deposits." 
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It is maailefll tb*t with respect to interest on "its" bonded'or other in- 
debtedneM, tbe ri|;ht of deduction and the limitation of that right nitut be 
found in th« third paragraph above quoted, and that, however burdensome 
■neb limitation ma; appear to be to the particular oompauiea affected thereto, 
it ia nevertbeleaa ver; clearly expressed b; the act of CoDgress. It surely 
can not be assumed that Congress, having speciScallj set a limitation to the 
amount of interest upon the indebtedness of a corporation which ma; be 
deductible from its gross income in reaching the meaaure of the tax under thia 
law, left the way open in the first clause to eliminate the limitation imposed 
by the third, so that if in an; of the cases suggested b; the allied real estate 
interests, the indebtednesB secured b; mortgage upon the properties acquired 
by the respective corporations shall have been assumed b; them, and has 
thereby become their indebtedneas, interest on such indebtedness can be de- 
ducted onl; to an amount not exceeding the interest on the paid-up capital 
Block of the respective corporation. On the other hand, cases are suggested 
in the communication submitted where a realty corporation takes title to real 
property subject to a mortgage, but does not assume the indebtedness secured 
thereby. Under such circumstances, as is stated in the brief, " such mortgage 
is in no sense its indebtednesa, the thing itself, i. e., the real property and not 
the corporation, is liable for the mortgage and intereat thereon, but in order 
that the corporation may maintain or keep possession of or not be ousted 
therefrom, the interest must be paid." 

This would not be pajrment by the corporation owning the property subject 
to such lien of its own indebtedness, because the indebtedness is not "ita" 
bonded or other indebtedness, but an indebtedness created by a third party 
and charged as a lien upon the land acquired, subject thereto, by the purehaa 
ing corporation. The interest accruing upon such charge or incumbrance 
would certainly fall within the description in the first clause of the aeoond 
paragraph of the section under consideration as one of the " charges required 
to be made as a condition to the continued use or possession of property," and 
therefore would be deductible as sucb. 

Respectfully, 

GnMQK W, WlOKEBSHAM. 

The Secretary of the Treasury. 
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DKPAramrr or Jumcs, 

Uansh 9, 1910. 

BiB: — I hvn tbe honor b> acknowledge receipt of your commuDieation of 
January 28, 1910, in which jrou inquire whether, in mjr opinion, foreign 
■teaoubip companies engaged in tbe busiiKM of ocean trauBportation of pea- 
■engeri, freight, and maib in ahipa owned by tbem, plying between America 
and foreign porta, which compaoieB maintain agencies in this country where 
passenger tickets may be bought and freight received for transportation are 
oorporations subject to the ipeeial excise tax provided by the act of August 
5, 1009 (36 Stat. 112). 

The act in question is, by its proTisions, made applicable to all oorporationt 
organized under the laws of any foreign country which receive an income from 
huflinesB transacted and capital invested within the United States. Bat it ia 
first insisted upon the part of these steamship companies that, inasmuch as 
the receiving and discharging of cargoes and passengers is a mere incident to 
the principal eerviee rendered by them, which consists in the tranaportati<Hi 
of their cargoes and passengers over the high seas, they have no income de- 
rived from business transacted in the United States. 

I am of the opinion that this contention cannot be maintained. These com- 
panies have a large amount of capital invested in wharves, warehouses, lud 
other facilities essential to carrying on their business in this country. Their 
business consists entirely in transporting passengers and goods and merchan. 
dise lietween ports in this country and those of foreign countries, and receiving 
and discharging the same. Through agents located here all contracts and 
arrangements incident to such a business at this end o[ their lines are made, 
and all exports are delivered to their warehouses and are loaded upon their 
vessels, and the passengers embark, while they are within tbe limits of the 
United States; and likewise while here their imports are unloaded and pas- 
sengers from foreign ports disembark. If these companies do not transact 
business in the United States they transact no business in any foreign port, 
and their entire tiusiness is carried on upon the high seas. To sncb a con- 
clusion I am unable to give assent. 

It is next insisted that, Inasmuch as they are engaged in the transportation 
of exports, the tax in question ia a tax upon exports, and that the legislation 
is mid as to them under that clause of section 9, article 1, of tbe Constitu- 
tion, which provides that " No tax or duty shall be laid on articles exported 
from any State." In support of this contention the following cases are cited: 

Brown v. 'Maryland (12 Wheat. 410), wherein the Supreme Court had under 
oonsideration a section of an act passed by the legislature of Maryland, whieb 
provided: 

" That all importers of foreign articles or commodities, of dry goods, wares, 
or merchandise by bale or package, or of wine, mm, whiskey, and other dis- 
tilled spirituous llqaorB, etc., and other persons selling the aame by wholesale, 
bale, or package, hogshead, barrel, or tiercs, shall, before they are antborissd 
Two. Cotp. Tax — 17 
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to Mil, take out a licnse ■■ by the original act is directed, for whielt tbtj 
■ball pay Bfty dollars." 

The court held tbat this aection, in so far aa it applied to importers, was 
invalid, because it vaa in effect » tax levied b; the State upon imports, which 
under the Constitution wtu prohibited. 

Almy ti. California (24 How. 169), wherein it wu held that an act paaaed 
to provide revenue from a atamp tax on bills of lading for the transportation 
from any point or place in that State to any point or place without the State 
of gold or silver coin, gold dust, or gold or stiver in bare or other form, and 
which required that such stamp be attached to every such bill of lading or 
stomp thereon was invalid because it was the imposition of a tax upon exports. 

Fairbanks v. United States (ISl U. S. 283], wherein it was held tbat the 
stamp tax on a foreign bill of lading provided for by the act of June 13, 1808. 
was equivalent to a tax on the articles for which the bills were given, and was 
violative of the above quoted provision of the Constitution. 

I am of the opinion that the principles decided in these cases are not ap- 
plicable to the statute now under consideration. The tax imposed by this act 
is, as declared therein, a " special excise tax with respect to the carrying oti 
or doing business" by the corporation; and I held in an opinion transmitted 
to you on January 13, 1910, that it is not a tax on the property owned by tlv 
corporation, or on the income from such property, but ia in the strict and 
constitutional sense nn excise tax; and that, for tbat reason, the income from 
the interest on United States bonds should be computed in the gross income 
of a corporation, and should not be excluded in ascertaining its net income. 
If I was right in that conclusion, then this tax is not imposed upon exports 
carried by these steamship companies, or even upon the income derived from 
the transportation of such exports. 

But, aside from this, I think there is a very material distinction between 
the present act and those involved in the cases above cited. The passengers 
carried by these companies are not exports within the meaning of this elau<ie 
of the Constitution. (Crandall t>. Nevada, 6 Wall. 35.) And Congress has 
express power to tax imports. Consequently the revenues of these companies 
are derived from different classes of business, the larger portion of which is 
subject to taxation. The act does not undertake in its terms to make any 
distinction between the different kinds of business in which these or any other 
corporations embraced therein sre engaged, but the tax is imposed upon them 
all alike, not as exporters of merchandise, but as an incident to their entire 
business. Such were not the facts in either of the cases eited- 

In Brown v. Maryland, but two classes of persons were mentioned in the 
act, one importers of the articles designated and the other wholesale dealers 
in those articles; and under its provisions an Importer was required to pay 
the tax before a sale of the imported articles could be made, regardless of the 
size of the article or the amount sold. The act therefore imposed the tax upoa 
the importer as such, he being subjected thereto solely because he was the 
recipient for sale of the imported srticles. A careful analysis of the reasoning 
of the court will show that the decision was rested upon this fact. In support 
of the holding that the prohibition to tax the imported articles does not cease 
the moment it lands, the court used the following illustrations: 

" The United States have the same right to tax oeeupationa which Is poa- 
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MMed by tb« SUtM. Now, rappow the United Bt>t«a should Kqaire may 
exporter to take out « lioenM, for which he would pay such tax a* Congreas 
might think proper to impoae, wonld the Qorenimeiit be permitted to ihield 
itaelf from tlie just eenaure to which this attempt to evade the prohibition! 
of tlie Conatitution would expoBe it by saying that this was a tax on the 
person, not on the article, and that the legislature had a right to tax ooon 
pationsi Or, auppow revenue cutt«re were to be stationed oS the coast for 
the purpose of levying a duty on all merchandise found in vessels which were 
leaving the United States for foreign countries, would it be received as an 
excuse for this outrage were the Government to say that exportation meant 
no more than carrying goods out of the country, and as tbe prohibition to lay 
« tax on imports, or things imported, ceased the instant they were brought 
into the country, to the prohibition to tax articles exported ceased when they 
were carried out of the ooantryT" (Psge 444.) 

It will be observed that the first illustration deab with the exporter as 
such, while the second deals directly with the exported article while in trans- 
portation. But the distinction is more clearly drawn in answering the con- 
tention that if the act be invalid, then on importer could, without l>eing suh- 
jeet to a tax imposed by the State, sell his goods either as a retailer or ped- 
dler, or that silver plate imparted for his own use would not be subject to 
taxation. The court upon this subject said: 

"This indictment is against the importer, for selling a package of dry 
goods, in the form in which it was imported, without a license. This state of 
things is changed if be sells them or otherwise mixes them with the general 
property of the State, by breaking up bis packages and traveling with tbem 
as an itinerant peddler. In tbe first case the tax intercepts the import as 
an import, in its way to become incorporated with tbe general mass of prop- 
erty, and denisa it the privilege o( becoming so Incorporated until it sball have 
contributed to the revenue of the State, it denies to the importer tbe right 
of using tbe privilege which lie has purchased from tbe United States until 
he shall have also purchased it from the State, in the last cases ttie tax finds 
the article already incorporated with tbe mass of property by the act of tbo 
importer. He has nsed tbe privilege be had purchased, and has himself mixed 
them up vrith tbe common msss, and the law may treat them as it finds them. 
Tbe same observations apply to plate or other furniture used by the importer. 
So, if be sells by auction." (Page 442.) 

Therefore, the same article in the hands of the same person may be taxable 
or not, according to wliether it still retains the character of an import. 

Bo, in tbe other eases cited, the stomp tax was attached to the bill of lading, 
which accompanied the exported article, and was, by the language of the acti, 
made applicable to exports as such. 

On tbe other hand in Turpin e. Burgess (117 U. S. S04|, it was held that 
II stamp rsquired to be fixed to every package of tobacco intended for exporta- 
tion, before Its removal from the factory was constitutional, because the 
tobacco had not become an article of export; and In discussing the question, 
in referring to the two clauses of the Constitution wherein taxes upon exports 
are prohibited, and the States are prohibited from Imposing, without the con- 
sent of Congress, taxes upon imports, the court said: 

"TTie prohibition in hoth c«»«> hsu reftTPnce tn the imposition of dutipo on 
goods by reason or becansp of their exportation nr intended exportati'in. or 



ogle 



260 Federal CoBFOOATion Tax Law. 

while tbey are being exported. That would be lafing a Ux or duty on exportn 
or on articles exported within the meaning of the Conatitntion, but a general 
tiu laid on all property alilie, and not levied on goods in coarae of exportation, 
or because of their iuteiided exportation, is not ffithin the constitutional 
prohibition." (Page 507.) 

And in Cornell i. Coyne (102 U. S. 418), wherein it waa held that filled 
cheese was not exempted from taxation under thii clause of the Constitation 
because manufactured expreaaly for exportation, tbe court quoted with ap- 
proval the foregoing language of the court in Turpin v. Burgess. 

It appears, therefore, that tbe validity of an act, under Uiis clause of the 
Conetitution, which taxes an article, depends not upon whether it will increase 
tbe price of the article when exported, but whether it is taxed as an export. 
In litce manner and for the same reason the vslidity of a tax imposed upon a 
business ' depends not upon the fact that, incidentally, along with Its other 
business tbe concern ie engaged in exporting articlea or carrying exports, and 
that tbe tax may thus incidentally increase the price of such articles, but 
whether it is laid upon an exporting business as such. If it were otberwiae, 
and if the carrying of an article exempted from taxation under this clause 
also exempted tbe business of the carrier, then no tax could be imposed by 
either the United States or any State upon any of the principal railroad eom- 
paniea in the country, as all the main lines are daily engaged in carrying 
commerce which has been consigned from foreign ports to tbe seaboard for 
shipment, and while being so carried such commerce, if not being technically 
exported. Is certainly " in the way of exportation," as suggested in Turpin v. 
Burgess (117 V. 8. SOS). 

Tbe question here under consideration should be carefully distinguished 
from that involved in the numerous cases in which taxes, either direct cr 
indirect, imposed by States have been held unconstitutional under that clause 
which vests power in Congress to regulate commerce with foreign nations 
among the several States and with the Indian tribes. According to numerous 
decisions of the Supreme Court of the United States, this clause prohibits the 
States from interfering, by any character of legislation, with interstate com- 
merce, and hence any taxation which places a burden upon that eommeree 
and interferes therewith, is unlawful, regardless of whether it be a tax laid 
upon the transportation of the subjects of Congress, or upon the receipts 
derived from that transportation, or upon tbe occupation or business of carry- 
ing it on. This is not true, however, as to tbe clause here in question. For a 
tax to be violative of this clause it must be imposed upon the exported artiele. 
and tbe courts have never gone further than to hold that it is so impoaed, 
within the spirit of this clause, when tbe tax may be directly traceable to such 
artiele as an export. 

There appears another reason why these companies cannot escape this tax. 
In Aguirre v. Maxwell (3 Blatch. 140) it was insisted that a tannage tax upon 
a foreign vessel was contrary to this provision of the Constitution; but tbe 
court held that; 

" It is within tiie discretion of Congress to totally inhibit the import or 
export trade in foreign vessels to or from our ports or to grant tbem the 
privilege of bringing in or carrying out cargoes on sneh conditions and under 
such r^nlations at may be regarded most benefldal to tbe UnlUd States." 

And the tonnage tax remains to this day on our statute books, tbe but 
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•aaetmnit being aeotioa 36 of the act, of which the Uw under HnuiderfttioD 
i« Mation 3S. If the tax upon the tonnage, that is, the ««n7ing capacity of 
tlM vewel, is not » tax upon the merchondiBc it carries, then it cannot be per- 
•eiTcd bow a tax " with respect to the carrying on or doing biuinega " by the 
ownera of the veeul ean be a tax on auch meTchandioe. Certainly the latter 
tax ia further removed from the merchandise than the former. And if thn 
owner of the foreign TeHoel can be mode to pay the tonnage tax on account 
of the nationality of tb« vesael, there can be no reason why he cannot be mode 
to pay'a tax on his busineBB, when such business consists entirely in the trans- 
portation of passengers and merchandise in foreign vessels, 

I am of the opinion, therefor, that the steamship companies in question arc 
•orporations subject to the excise tax created by section 38 of the act of 
August 5, 1909. 

Respectfully, 

GbOBOX W. WaXEMBOAM. 

Tite Secretary of the Treasury. 
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APFE9BIZ HE. 

DtrAwntxm or Jusnoc, 

Jforoh 31, 1910. 

Sir: In jonr eommuniutioD of February 4, 1910, you uk mj opinion with 
reference to whether certain buainess coneerna which are known ma the Snow 
AwoeiBte«, the Department Store TruBt, the Farlow Real Estate Truat, and the 
Broomfield Building Trust fall within the provisions of section SB of the act 
of August 5, 1909 (36 SUt. 112) which provides for an excise tax with respect 
to the carrying on or doing buEiness by eorporations, joint atocic companie* 
and associationa; and in reply thereto I have the honor to say: 

All of theae companiea have the aame general plan of organisation and tbe 
Snow Associates will be taken as an example. 

This company was organized under and by an agreement and declaration of 
trust which contained the following provisions: The purpose of the trust 
waa the improving and holding of four parcels of real estate which were par 
ticulorly described, and the title thereto was vested in three persons, as trua 
teea, who were to perform their duties under the powers granted by the deelara- 
tioii of truat. The title to the property was vested exclusively in the truateea. 
so that the shareholders were without interest therein other than that con 
ferred by their shares jqsued under the terms of the trust, and have no right 
to cat! for partition, account or division of the property, righta or intereata. 
The capital ia $1,224,000, divided into shares of $100 each. The trustees issued 
oertifieatea to the shareholders for the number of aharea to which each w:ih 
entitled. In addition to the aharea, amounting to $1,224,000, the trustees 
retained in their hands shares of the par value of $100,000 for the purpoae of 
raising funds to improve the property and to purchase additional real estate, 
to pay for mortgages, etc. At meetings of the abarehotders each share in 
entitled to one vote. Shareholders may transfer their aharea on surrender of 
their certificates upon books to be kept by the trusteea. in the manner naual 
for the transfer of aharen of xtock of corporations, or in such other manner 
aa the trusteea may prescribe. The death of a shareholder does not terminate 
the trust or give his legal representative a right to nn accounting or to take 
any action in the courts or otherwise against the shareholders, but enUtles the 
legal representative of the deceased to receive a new certificate in plaoe of the 
certificate held by the decaaed. No assessments can be made upon the share- 
holders, and the instrument contains a stipulation that they are exempt from 
personal liability on account of contracts entered into or torta committed by 
the trustees. The shareholders meet annually, and they have nlao special 
. meetings ns may be called by the trustees. The shareholders at ancb meeting* 
fill vacancies in the number of trustees and may depose any or all of the 
trustees and elect others in their place. The trustees are empowered to e»e 
cute instruments which are conclusive upon the associates. Tbe trust shall 
continue for twenty years after the death of the last surviving original sub 
scriber; provided that a majority in interest of the total number of shares 
may direct a sale of the property at any time, and upon aucfa sale and distri- 
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Iratioii uDong the ■faareholdera in proportion to tbeir InterMt tbe tniat ahall 
be terminBted. The trustees sre veet«d nith full power af leasing and letting, 
and have money for temporary exigencies, which shall bind tbe assets of tbe 
trnat but not tbe shareholders individnalljr. They ftlso hftve the power to 
mortgage tbe property for a sum not exceeding 1100,000 for the purpose of 
making improvements or to extinguish liena; and they determine tbe amonnt 
of net income and declare such dividends as in their opinion may be judicioui, 
and invest in such manner as they eee fit any moneys which they may bavc 

Tbis ae«oeiation possesses all of the essential elements of a oommon-law 
joint stock company, which is defined to be: 

"An association of persona for the purpose of businesB, having a capital 
stock divided into shares and governed by articles of Rssociation which pre- 
scribe its objects, organiiation and procedure and the rights and tiabilities of 
the members, except that tlie articles cannot release the members from their 
liability as partners, to the creditors of the company;" 
and is otherwise defined as: 

"An association of individuals possessing a common capital divided into 
«hareB of which each lnemt>er possesses one or more. These ahares represent 
the interests of the members and are transferable by the owners without the 
consent of the other members, or the creditors of the association." (2 Cook 
on Corporations, 604.) 

In Spotswood e. Mooris (2 Idaho 360) it was held that any corporation, 
association or joint stock company may bo formed by individuals for the pnr 
chase of a single tract of real estate, the title to which may be taken in the 

There can be no doubt that this concern is an association organized for profit 
and having a capital stock represented by shares. But it is earnestly insisted 
on behalf of these companies that the statutory requirements that a company, 
in order to be amenable to the tax, shall be " organized under the laws of the 
United States or of any State or Territory of tbe United Btates," has refer 
ence to statutory taws which prescribe specifically a method or plan of organi* 
xstion, and which confer franchises upon the body when organized ; in other 
words, that the joint stock companies and associations contemplated by 'the 
act are only such as have some form of corporate existence. If this were 
true, then the phrase "joint stock company or association" would be sur- 
plusage, but I am not willing to give assent to such a construction. 

That this company has an OTganisation goes without saying. Its trustees 
compose a board of managers, upon whom rest the same duties as those im 
posed upon the board of directors of a corporation. The trustees may be 
discharged and their successors elected in the same way or in a way similar 
to that by which tbe directors of a corporation may be discharged and their 
sueoessors elected. A change of trustees affects the business of the concern 
no more than the change ot directors of a corporation. Trustees come and go. 
but the title to the property remains with those having charge of its affairs, 
and Its business is still conducted by them precisely the same as the business 
affairs of a corporation continue with it after a change of directors. The same 
conditions exist as to the shareholders. The shares are transferable by as 
signment in like manner as the shares of a corporation. Such assiiniment has 
M> effect whatever nn the business of the company, and the shareholders posses* 
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only the rights of drawing dividends uid participating indirectly by Tote in 
tbe managemeDt of the coDcern, the attme as are enjofed by the shareholdera 
of a corporation. Under its orgaoiEation, the period of its existence is Dird 
juBt as 18 that of a corporation by statute, and tbe death of its trust«ea or 
shareholders do not terminate or affect its existence any more than do the 
death of tbe directors or sbaretaolders of a corporation; and in the period fixed 
for its existence by the articles of association it can be dissolved only by rote 
of its shareholders, which power is likewise possessed by the sharehotders ot 
a eorporatioD. It is true that its shareholders cannot by contract free tbem- 
selves from personal liability; but in Liverpool Insursnce Co. v. Massacbn- 
setts (77 U. S, see, 675) it was held that the fact that the Bbareholders of a 
joint stock company organized under an act of Parliamenl, trhich expressly 
declared that such company should not constitute a corporation, were indi- 
vidually liable for its debts, did not relieve it from taxation under a statnte 
which imposed a tax upon " each fire, marine and fire and marine insurance 
company incorporated or associated under the Isws of any government or 
State other than one of the United SUtes." 

In short, the organisation of this company is just as compact, and in fact, 
is practically the same, as that of an ordinary corporation organiied under 
a general or special statute. 

Nor can it be denied that its organization is sanctioned by the laws of 
Massachusetts and that it obtains its vitality from those laws, just as much 
as s corporation organized under a special act of the legislature of that State 
derives its vitality from such act. Such an association, therefore, is based on 
the laws of Massachusetts, and, in fact, is organized thereunder. 

By the expression " laws of a State," as used in statutes, reference may be 
bad to tbe common law, as well as the statutory law of such State (Lycom 
ing Fire Insursnoe Co. v. Medad Wright £ Son, 60 Vt. 515 : State v. Dyer. AT 
Vt. 090, 697). 

I am of the opinion, therefore, that these various business orgaoizatioDS arr 
" joint stock companies or associations organized for profit and having a cap 
■tal stock represented by shares," organiied under the laws of the state of 
Hassachusetts within the meaning of the excise law enacted by section 38 of 
the act of August G, 1909, and that they are amenable to the tax created 
thereby. 

Kespeetfully, 

OUBOa W. WlOKXaBBAM. 

The Secretary of the TManrr. 
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DcPABTHnTT at JvBmcm, 

AprU 2, 1910. 

BO: Your letter of March 26, 1910, wu received. You aUte therein that 
• corporation, which was engaged in bueiness on August 5, 1909, and tor eome 
time thereafter, but prior to December 31, 1900, became kga)lf dissolved in 
«HDp)iance with the proviaiuna uf the atatutea of the atate under which it waa 
«rgmnized, contends that it is not liable for the excise tax created by section 
IS of the revenue act of August 5, 1900, and you ask my opinion upon the 
(ol)owing queationa: 

First. Whether or not auch corporation is liable for 1\k excise tax createil 
hj said section 36 of the act of August 5, 1909. 

Second. If so liable, whether a lien exists on the assets of said corporation 
to Mcure the payment of said tax, and incidentally when the lien attaches to 
Iha property of a corporation, joint stock company or association liable for 
tiaes under said act; and 

Third. If no such lien exists, by what method the tax can be collected from 
•■ch corporation. 

In answer to these questions 1 will say: 

I. In the first clause of section 36. act of August 6, 1900, it is pro- 
vided " that every corporation • • • now or hereafter organized under 
tb« laws of the United SUtes, or of any RUte * • • ahall be subject to 
pay annually a special excise tax with respect to the carrying on or doing 
business by such corporation • • * equivalent to 7 per centum of the 
entire net income over and above $6,000 received by it from all sources during 
■neh year." That is, the tax is payable annually, and it is imposed " with 
rapeet to the carrying on or doing business by such corporation," and the 
anrannt of tax is Sied at I per centum upon its net income above $5,000 re- 
•elved during such year — that is. tlie year during which the buaineas is 
tr«nBact«d with reference to which the tax is Imposed. By the third para- 
graph it is provided that the income of the corporation shall be computed for 
the year ending December 31, 190B, and for each calendar year thereafter. 
Therefore, the assessment of the tax is always for the year preceding its col 
lection and not for the year within which the oollection is made, and the 
present Assessment is for the year 1900. It follows, therefore, that any 
•orporation which was engaged in bualvess after the approval of the act on 
August 5, 1600, is amenable -to this tax. 

B. It will be observed that there is no express provision in this act which 
«witea a lien upon the property of the corporation, joint stock company o' 
MMwiation to secure the payment of the tax. However, by section SIM 
Bnised SUtutes, as amended by the act of March 1, 1879 (20 Stat. 331) 'it is 
provided generally with reference to internal revenue taxes that " if any per 
SOD liable to pay any tax neglects or refuses to pay the same after demand, 
tha account shall be a lien in favor of the United States from the time when 
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t list wu received by tbe collector, except when otherwiie pro- 
vided, until paid, with the interest,' penalties, and coata that may accnie in 
addition thereto, upon nil property and rights belonging to such person;" and 
in the eighth paragraph of said section 38, act of August S, 1909, it is provided 
that " all laws relating to the collection, remission and refund of internal 
revenue taxea, so far as applicable to and not inconsistent with the provisions 
of this section, are hereby extended and made applicable to the tax imposed 
by this section." The method of assessing the tax and collecting tbe aam<-, 
as provided for in the act itself and in the general statutes, appears to be as 
follows: On or before March 1 of each year returns are required to be madi- 
h; the corporations, joint stock companies and associations liable for tt)e tax 
to the collector of internal revenue of the district in which they have their 
principal place of business. These returns are forwarded by tbe collector to 
the Commissioner of Internal Revenue, who shall make the assesament 
thereon. By section 3183 Revised Statutes, the duty of coUectini; all taxed 
in their respective districts is imposed by law on the collectors or their depu- 
ties, and by section 3184 it is provided that the collector shall in person, or 
by deputy, within ten days after receiving any list of taxes from the Commis 
aioner of Internal Revenue, give notice to each person liable to pay any taxes 
stated therein, specifying the manner in which such notjoe shall be given. 
And in tbe fifth paragraph of section 38 of the act of 1009 it is provided that 
assessments shall be made, and the several companies liable to tbe tax shall 
be notified of the amount for which they are liable on or before the let day 
of June of each successive year. Therefore it is the duty of the Commis- 
HiODer of Intenia] Revenue to send to each collector a list of the companies 
liable for the tax in his district, showing the amounts for which they are 
liable within such time that the collector may give the required notice to such 
rompanies on or before the' 1st day of Jane, and upon such lists the collec 
tions are required to be made. These are the only lists which by statute are 
required to be sent to the collectors; and under the provision of section 3181 
Revised Statutes, as amended, which is above quoted, the lien is fixed upon 
the assets of the corporation when this list comes into tbe collectors' hands. 
Therefore if the corporation in question had distributed all nf its assets and 
had become dissolved in the manner provided for by law prior to December 
31, 1909, then when the list of assessments came into the hands of tbe collvc 
tor there was neither corporation nor assets, and nothing upon which the lien 
could attach, and consequently no lien exists to secure tbe payment of tlH> 

3. Notwithstanding the fact that the particular method of collecting this 
excise tax is prescribed in the statute, yet such remedy is not exclusive, and 
the government may resort to the oommon-law method of collecting the same. 
Such wai the holiiinft of the Supreme Court of the United States in Savings 
Rank v. The United States (19 Wall. 227, 240), with reference to the collec- 
tion of d tax under an act which levied a tax of S per centum on all divi- 
dends in scrip or money declared due to stockholders, policyholders or deposi- 
tors as part of the earnings, income or gains of any bank, trust company, sa* 
ings institution, and of any insurance company. TTie dissolution of a cor- 
poration does not extinguish its liabilities; and through courts of canity 
creditors may pursue its nsseta intn t'le hsnds of anv person who is not a 
bona fide purchaser. (Mumma n. Potomac Co., B Pet. 291, 294; Curran v. 
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, 15 How. 3M, 307; Rulrokd Co. v. Howard, 7 Wkll. 392, 410; 
SeanmMii r. Kimball, B2 U. S. 362, 367.) 

In Bailrosd Companj v. Howard the court Mid: 

"AmcU derived from tbe sale of the capita) etoek of the eorporatloii, or of 
ita property, beeome, as respecta creditora, the eutwUtuteB for tbe things mIU, 
and as such the; are subject to the ssnte liabilities and restrlctiona as the 
tbinga sold were before tbe sale, and while they remained in tbe possession of 
the corporation. Bran the sale of the entire capital stock of the compan; 
and tbe division of the proceeds of the sale among the stockholders will not 
defeat the trust nor impair the remedy of tbe creditors, if any debts remain 
unpaid, as the creditors in that event may pursue the consideration of the snW 
in the hands of the respective stodcholders and compel eacb one, to the extent 
of tbe fond, to contribute pro rata toward tbe payment of their debts out of 
tbe moneys so received and in their bands." 

If the corporation in question engaged in bUBincBs after the approval of the 
act of August 6, 1909, then it was liable for the tax, though it may not havr 
beeome due until after the corporation was dissolved ; and the government may 
collect the tax by pursuing the aaseta of the corpuration into the hands of the 
stodcbolders, in tbe same manner as that by which any other creditor might 
obtain satisfaction of his debts. 

Baipectfully, 

The Seoretary of the Treasury. Okwm W. WioxxaBHAn. 
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POMM or Bbtukn bt Ihsurakck CoHPAinis. 

FoBu No. «34. 

To be aikd in b7 Intontal 
To be filled in by CollectorB. Bureau. 

li»t No ABBntsmetit List 19. . . 

Clam Page Line 

District of Date ReceiTed 18. . . 

UNITED STATES INTERNAL REVENUE. 

RrruBn of Aniiijal Nbt luaaix. 

(SectioD 38, Act of Congreis, approved August S, 1906.) 

Ittturnnee Companies. 

RXTCKN OF Net IhOOHE received during the year ending December 31, 19. . 

by , a corporation, the principal place o 

buiinesa of which is located in , iD the State <rf 

1. Total amount of paid-up stock outitanding at close of year. $ 

2. Total amount of bonded or other indebtedness outstanding at 

close of year 

3. QB08S IRCOHK (See Note A) 

DBDUcnoHs. 

4. Total amount of all the ordinary and necessary expenses 

uf maintensnoe sjid operation of the business and prop- 
erties of the corporation (See Note B) 

5. (o) Total amount of losses sustained January 

I to December 31 $ 

ih) Total amount of depreciation January 1 to 

December 31 

(e) Total amount other than dividends paid 
within the year on policy and annuity 
contracts. . . 

(d) Total amount of net addition required by 
law to be made witbiu the year to re- 
serve fund 

Total (See Note B) » 

t. Total amount of interest January I to Decem- 
ber 31 on bonded indebtedness to an 
amonnt not to eieeed amount of paid-up 

capital at cloee of year (See Note B) . . . $ 

7. (0) Total taxes paid January 1 to December 31 
imposed under authority of the United 
SUtes or any State or Territory 
thereof 

(B) Foreign taxes paid 

■ftiUI (Bee Note B) t 
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Anwiuit NMlved b; way of dividend* apoD stoek of ofwr 
wrporatloDa, Joint stodc cotupaniea, uioeiatfaHia utd in- 
BOruice eompaniea subject to tbii tax 

Total Deductions 



D. Net Ineome f 

10. Specific deductioBB from net iiteome allowed b; law 96.000 00 

11. Amount on which tax at one per eentun it to h« eaknlated 



STATE OP ( 

Coumr or ( ** " 

, Pretident, and Treasurer, of 

tlM corporation, whose retom of annual net income if 

set forth above, being several!; dulj swam each for himself, deposes and says, 
that the fencing report and the several items therein set forth are, to hie 
beat knowledge and belief and from such information as be has been able to 
obtain, true and correct in each and every partienlar; that the amount of 
gross income therein set forth is the full amount of gross income, without any 
deductions whatsoever, received from all soureei by said corporation during 
the year stated, and that the net income therein aet forth is the full amount 
on which the tax proper is to be ai 



Prfidmt. 



Sworn and snbscribed to before me ) 

ais..dayof ,10.. ) 

(Seal) 

<No« A.)— The gross income shall consist of the total of the gross revenue 
derived from the operation and management of its business and propertiea, 
together with all amounts of income, including dividends on stock of organi 
zations to this special excise tax from other sonroea as shown by the entriea 
on its books from January 1 to December 31 of the year for which the return 

<Hon 6.) — The deductions authoriied shall include alt expense itemi 
nsder the various heads acknowledged as liabilities by the corporation making 
the return and entered on its books from January 1 to December 31. 

(Ncm C.) — This form, properly filled out and executed, must be In the 
bands of the Collector of Internal Revenue for the district in which is located 
tha prioeipal office of the oorporation making the letuin, on or before March 1. 
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Fedbkal Cobpobatios Tax Law. 



AFPESBIZ EK. 

FoBM ow BBnm bz b&nkb and Othib Fihasoiai. iHmnrmms. 

Toan No. 635. 

To be ailed in by CollMtoi. 

Liat No Auessmeiit List 19.. . . 

ClMi Page Um 

Dutriet of Dftte ReoeivAd 10 

UNITED STATES INTERNAL REVENUE. 

RrruBN OF AnnuAi. Net Ikoou. 

(Section 3S, Act of CongresH, approved August 5, 1009.) 

jtanlta and Other Ftnanoial Itutitutioitt. 

RnVBK or Nkt iHOom reoeiTed during the jeai ending Deoember 31, 19. ., 

by , a corporation, the principal plae* of 

btuiness of which is located at , in the State of 

1. Total amount of paid-up stock outstanding at close of year. $ 

2. Total aiDount of bonded or other indebtedness ontstanding at 

dose of y«ar 

3. Qross Income <See Note A) 



4. Total amount of all the ordinary and necessary expenses 
of maintenance and operation of the business and prop- 
erties of the corporation [See Note B) 

6. (a) Total amount of losses sustained January 

1 to December 31 $ 

(t> Total amount of depreciation January 1 to 

December 31 

Total (See Note B) $.. 

8. (•) Total amount of interest January 1 to 
December 31 on bonded or other indebt- 
edness to on amount not to exceed 
amonnt of paid-up capital at cloee of 

year (See Note B) 

(b) Total amount of interest paid within tbe 

y«»r on deposits. 

Total ». . 

T. (o) Total taxes paid January 1 to December 
31, imposed under authority of tbe 

United States or any authority thereof t 

(b) Foreifrn taxen paid 

Total (See Note B) $.. 



b/Goot^lc 
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6. Amount r«oeived by waj of dividendj upon 
stock of other corporations, joint stock oom- 
puiies, KBsociations and iiunruice oompuiies 

subject to this tftx 9 

Total DeductioBfl > 

8, Net Income • 

10. Specific deduction from not income allowed by law 15,000 00 

11. Amount on which tax at one per oentum is to be calculated 

for aaBCiinient • 

STATE OF I 

Counnr or I **" 

President, and , Treamirer of 

the corporation, whoM return of annual net income it 

■et forth above, being severallj duly sworn, each for himself depows and safs, 
that the foregoing report and the several items therein set forth, are to his 
beat knowledge and belief and from such information as be has been able to 
obtain, true and correct in each and every particular; that the amount of 
gross income therein set forth is the full amount of the gross income, without 
any deduction whatsoever, received from all sources by the laid oorporation 
during the year stated, and that the net income therein set forth ■• the full 
amount on wbicb tax ia proper to tie aaoeaaed. 

Preiidml. 

TrtatUTvr. 
Sworn and snbat^ibed to before me > 

this-.dayof ,19.. i 

(Seal.) 

( NoTB A. ) — Gross income sha]l consist oi tbe total amount of gross revenue 
(terived from the operation and management of its busineaa and properties, 
together with all amounts of income, iucluding dividends on stock of other 
corporations, joint stock companies and associations eubject to this tax, de- 
rived from all sources, as shown by tbe entries on its books from January I 
to December 31 of tbe year for which return is made. 

(NoTK B.) — The deductions authorized shall include all expense items 
under the various heads acknowledged as liabilities by the corporation making 
the return and entered as such on its books from January 1 to December 31. 

(Von C.) — This form, properly filled out and executed, must be in the 
hands of the Collector of Internal Revenue for the district in which is located 
tbe prlndpal office of the corporation making tbe return, on or before Mafch 1. 
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AFFEHSIZ LL. 

PWm or RcTUBH Bi TB&sapoBTATnin Coktokahors. 

FOBM No. 036. 

To be flUed in by Internml ReronM 
To be flilad in by Collector. Bureau. 

List No AaseHment List 19 

CUw. P»ge Line 

District of Date ReeoiTed 19. . . . 

UNITED STATES INTERNAL REVENUR ' 

RrrCBR OP AniiuAi. Net InooUK. 

(Section 3S, Act of Congress, approred August 5, 1909.) 

Transportation CoTporatitmg. 

Rktubh op Ket IKOOME received during the fear ending Deeonber 31, 19. ., 

by , a corporation, the principal plaoe ctf 

businees of which is located at , in the State of 

1. Total amount of paid-up stodc outBtanding at close of year. | 

i. Total amount of bonded or other iudebtedneBH outstanding 

at close of year 

3. QroBS Income (See Note A) 

DiDUcnoRS. 

4. Total amount of all the ordinary and necessary expensea of 

maintenance and operation of the busineas and proper- 
ties of the corporation (See Note B) 

6. (o) Total amount of losses sustained January 

I to December 31 t 

(6) Total amount of depreciation Jannary 1 

to December 31 

ToUl (See Note B) « 

0. Total amount of interest January 1 to Deoeiober 31 on 
bonded indebtedness to an amount not to exceed amount 

of paid-up capital at close of year (Sec Note B) 

T. (s) Total taxes paid January 1 to December 
31, imposed under anthority of the 
United Stat«a or any State or Territory 

thereof. 

( h) Foreign taxes paid 

Total (See Note B) I 

g. Amount received by way of dividends upon 
stock of other corporations, joint stock com- 
panies, oMociations and insurance companies 

subject to this tax 

Total deductions I 



)vGoo'^lc 



% Net Income 

Bpeeifle dednctioiu from net income allowed bj Ian 

10. Amount on which tax at one per oentum is to be calcutnted 



STATE OF ) 

OoDWTT or ( **■ ' 

, President, and , Treasurer of 

the corporation, whose return of the annual net income ie 

■et forth shove, being aererallj dulf sworn, each for himaell deposes and aays, 
that the foregoing report and the several items therein set forth, are to hi* 
best Icnowledge and belief and from such information as he has been able to 
obtain, true and correc^t in each and ever; particular; that the amount of 
gross income tlierein set forth is the full amount of gross income, without 
*tty deduction whatsoever, received from all Bources by the said corporation 
during the year stated, and that the net income Uierein set forth is the full 
anwunt on whieh tax is proper to he aseeased. 

Pretident. 

TVeoaurer. 
Sworn and subscribed to before me 

this .. day of 19.. 

(Seal.) 

(Ntm A.) — GroEH income shall eonsiet of the gross revenue derived from 
the operation and management of the businexa and property of the corpora- 
tion making the return, togetlier with all amounts of income (including 
dividends received on stock of other corporations, joint-atock companies and 
associations aubjeet to this tax) derived from all sources as shown by the 
entries on its books from aJnuary I to December 31 of the year for which the 
■-etum is made. 

(Note B.) — The deductions authorised shall include all expense itema 
under the various heade acknowledged as liabilities by the corporation making 
the return and entered as such on its books from Jt^uary 1 to December 31 
of the year for which' the return is made. 

(Noix C.) — This form, properly filled out and executed, must be in the 
hands of the Collector of Internal Revenue for the district in which is locateJ 
the principal offloe of the corporation making the return, on or before Mareb 1. 
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AFPEHBIZ U. 

POBM or RVTDKIf BT UAIfUrAOTCBING COBPOSATHHIS. 

(Fouc No. 037.) 

To b« filled in by Intenud BeTOBM- 
To be filled in by Colleetora. Bureau. 

List No AsBeBsment List IB 

CluB. P«ge Line 

District of Date Received 19 

UNITED STATES INTERNAL REVENUE. 

Rktubk op Annual Nn Ihoomb. 

<8ection 38, Act of CongreBB, approved August 6. 1909.) 

Manvfacturing Corporaliotu. 

Bkturn of Nbt Income received during the Y«>ir ending December 31, IS.., 

by , a corporation, tbe principal place of 

busineBfl of which is locsted at , in the State of 

1. Total amount of paid up stock outstanding at close of year. $ 

2. Total amount of bonded or other indebtedness outatandiog 

at close of year 

3. Gross Income (See Note A) 

DEDI'CTIONS. 

4. Total amount of all the ordinary and necessary expenses 

of maintenance and operation of the businese and prop. 

erties of the corporation (See Note B) 

6. (o) Total ftmonnt of losses sustained January 

1 to December 31 $ 

(b) Total amount of depreciation January 1 to 

December 31 

Total (See Note B) t 

0. Total amount of interest January 1 to Decem- 
ber 31 on bonded or other indebtedness to 
an amount not to exceed the amount of 
pud'Up capital at close of year (See Note 
B.) 

7. (a) Total taxes paid January 1 to December 

31, imposed under authority of the 
United SUtes or any SUte or Territory 

thereof 

(ft) Foreign taxes paid 

Total (See Note B) « 

g. Amount received by way, of dividends upon 
stock of other corporations, joint stock 



JyGOO'^IC 



oompmnlce, uioeiktioiw, uid inBucutoe oom- 

panies subject to this tax $ $ 

ToU) DedactioDB I 

0. Net Ineome 9 

10. Specific deduction from net iacome allowed bf law 0,000 00 

11. Amount on wbich tu at one per centum is to be calculated. $ 



President, and Treaaurer of 

the corporation, whose return of annual net income iii 

■et forth abore, being aererall}' dul; sworn, each for himself deposes and says' 
that the foregoing report and the several items therein set forth are, to his 
best knowledge and belief and from such information ae he has been able to 
obtain, true and correct in each and every patticular; that the amount of 
gross income therein set forth is the full amount of groHS income, without any 
deduction whatsoever, received from all Hources by the said corporation durine 
the year stated, and that the net income therein set forth is the full amount 
ini which the tax is proper to be assessed. 

Pretident. 

Treasurer. 
Sworn and subscribed to before me 1 

tbU ... dayof ,19.. S 

(Seal.) 

<NoTE A.) — The gross income received during the year from all sources 
shall in the case of a manufacturing corporation consist ol the total amount 
aaoertained through an accounting that shows the difference between the price 
received for the goods as sold and the cost of such gondH as manufactured. 
The cost of goods manufactured shall be ascertained by an addition of a char)ic 
to the ammount of the cost of goods as manufacturpd during the year, of the 
sum of the inventory at the beginning of the year and a crcilit to the account 
of the sum of the inventory at the end of the year. To this amount should 
be added items of income received during the year from all souroes, including 
diyidends received on stock of other corporations, joint Htnck companies and 
associations subject to this tax- In the determination of the cost of goods 
manufactured end sold as above such credit shall comprehend all charges for 
maintenance and operation of the manufacturing plant, but shall not embrace 
allowances for depreciation or losses, which items shall be taken account of 
under tbe proper beading above as a deduction. 

(Note B.) — The deductions authorized shall iaclude all expense items 
under the various beads acknowledged as liabilities by the corporation, mak- 
ing the return and entered as such on its books from January 1 to December 
31, of tbe year for which the return is made. 

(Nora C.) — This form, properly filled out and executed, must be in the 
bands of the Collector of Internal Revenue for the District in which is located 
tbe principal office of the corporation making the return, on or before 
March Ist. 
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AFFEHSIZ HH. 

FOBH or Reidu bt MEBCAnmx Cobpokatioitb. 
FOBH No. 639. 

To be Blled in 67 Intenul Renane 
To b« filled in bj Collectors. Bureau. 

Liat No AuesBment List 19 

CI»M Page Line 

District of Date Received 1». . 

UNITED STATES INTERNAL REVENUE. 

Rktubn or AnnuAi. Net Income. 

(Section 38, Act of Congress, approved August 5, IMft.) 

Mercantile Corporation*. 

(Corporations whose principal business is buying and Belling.) 

RKTURN OP Nrr Incoue received during the year ending December 31, IS. ., 

I9 a corporation, the principal place of 

business of wliich is located at in the State of 

1. Total amount of paid-up stock outstanding at close of year. 9 

2. Total amount of banded or other indebtedness outstanding 

at close of year . 

3. Gross Income (See Note A) 

DmucnoHB. 

4. Total amount of all the ordinary and necessary expenses 

of maintenance and operation of the business and prop- 
erties of the corporation (See Note B) 

6. (a) Total amount of losses sustained January 

1 to December 31 ( 

(b) Total amount of depreciation January I to 

December 31 

Total (See Note B) $ 

fi. Total amount of interest January I to Decem- 
ber 31 on bonded or other indebtedness to 
an amount not to exceed the amount of 
paid-up capital at close of year (See Note 



7. (o) Total taxes paid January I to December 

31, imposed under authority of the 
United States or any State or Territory 

(b) Foreign taxes paid 

ToUI (See Note B) ». . 

8. Amount received by way of dividends upon 

stock of other corporations, joint stock 



JyGOO'^IC 



«ompai)it«, Maociatioiu, and inauraiiM «om- 

pinieB subject to thii tax 9 $ 

Total Dedoctioiu $ 

9. Net InaonM f 

10. Sp«ciflc dednetiOD from net income alhurcd by Uw fi, 000 00 

11. Amount oa which tu at cne per centum is to be calenUted 

for aMeuonent f 



President, and TMamirer of 

th« corporation, whose return of annual net income is 

*et forth abore, being sererally duly sworn, each for himself depose* and says, 
that tlie foregoing report and the several items therein set forth are to tbe 
best of his knowledge and belief, and from such information as be has lieen 
able to obtain, true and correct in each and every particular; that tbe amount 
of gross income therein set forth ia the full amount of gross income without 
any deduction whatsoever received from all sources by the said corporation 
durii^c the year stated, and that the net income therein set forth ia the full 
n which the tax is proper to be a 



Pretident. 



6wom and subscribed to before me > 

this ... day of , 1». . ( 

(SeaL) 

(NOTK A.) — Tbe groM amount of income received during the year from all 
sources shall in the case of a mercantile corporation consist of the total 
amount ascertained through inventory or its equivalent, which shows the 
difference between the price received for goods sold, snd the cost of goods pur- 
chased during t^e year, with an addition of a charge to tbe account of the 
sum of the inventory at the beginning of the year and a credit to the account 
of the sum of tbe inventory at the end of tbe year. To this amount should 
be added all items of income received during the year from other sources, 
including dividends received on stock of other corporations, joint stock com- 
panies and associations subject to this tai. In determining this amount no 
account shall be taken of allowances for depreciation or lasses, which items 
shall Ik taken account of under the proper beading above as a deduction. 

(NOTK B.) — Tbe deductions authorized shall include all expense items 
under tbe various beads acknowledged as liabilities by the corporation making 
the return and entered as such on its books from January 1 to December 31 
of the year tor which the return is made. 

(Non C.) — This form properly filled out and executed, must be in the 
hands of the Collector of Internal Revenue for the distriet in which is located 
tbe principal office of tbe corporation, making tbe return on or before March I. 
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APPENDIX 00. 

Fdxk or RxTUKH BT HiscKUAHBonB ConoaAxaun. 
Foui No. 038. 

To be filled in by Intanul RaraBB* 
To be filled in b; Colleistora. Bnrean. 

Uat No AueaBment List 19 

CUm. Page Line 

DiHtriet of. Date Beeeived and Filed. I*.. 

UNITED STATES INTEKNAL REVENUE. 

RZTUBN or Ahhuu. NaT Ihoouk. 

(Section 3B, Act of Congress, approved August S, lOOS.) 

Miteallaneou* Corporation*. 

RnmUf OF Hbt Incnm received during the year ending Deoember 31, 10. ., 

by a eorporation, the prinoipal plaos of 

buaineu of which ia located at in tbe State of 

1. Total amount of paid-up atock outstanding at close of year, t 

2. Total amount of bonded or other indebtedness outstanding 

at close of year 

3. Oroea Income (See Note A) , . . ! 

DOIUCTIOHB. 

4. Total amount of all the ordiDary and neceasai; espensea 

of maintenance and operation of the busineas and prop- 

ertiea of the corporation (See Note B) 

fi. (a) Total c^mount of loss sustained January 

1 to December 31 t 

(b) Total amount of depreciation January I to 

December 31 

ToUl ( See NoU B) « 

6. Total amount of interest January 1 to Deoem- 

ber 31 on bonded indebtedness to an amount 
not to exceed amount of paid np capital at 
cloae of year (See Note B.) 

7. (a) Total taxes paid January 1 to December 

31, imposed under authority of tbe 
United States or any 8Ut« or Territory 
thereof 

{h) Foreign taxes paid 

Total (See Note B) % 

5. Amount received by way of dividends upon 

atock of other corporations. Joint stock 
companies, associations, and insnranee com- 
panies subject to this tax 

Total Deductions • 



q,,rr:b, Cockle 



% Nat ImmaM » 

10. ^odlle dedoctioii from net iiKonie allowed bf Uw 5, 000 M 

11. Amomit OD whleh tax at one per omtmn ■■ to b« Mkolaited, f 

8TATB OF ) 

CoBHTi or ( "■■ 

President, and Tre«iur« of 

tbe corporation, whose return of annual net inooma U 

Mt forth aboM, being aererallf dnly sworn, each for himself depoaee and says 
that the foregoing report and the wreral items therein set forth, are, to the 
beat of bis knowledge and belief and from such information as he has been able 
to obtain, true and correct in each and every particular; that the amount of 
gross income therein set forth is the full amount of gross income, without any 
dednction whatsoever received from all sources by the said corporation dnring 
tbe year stated, and that the net income therein set forth is the full amount 
on which tax is proper to be asaesaed. 



PrasMimf. 



Swora and subscribed to before me I 

thia . . . dajr of ,19.. \ 

(Seal.) 

(Nora A.) — Grots income oonBists of the total of the gross revenue derived 
from the operation and management of its business and properties, together 
with all amonnta of income from other sonroea including dividends on stock 
of other organizations subject to this special tax received, as shown bj entriea 
upon its books from January I to December 31, of the year for which return 

(Nois B.) — The deductions authorized ahall include all expense items 
under the various heads acknowledged as liabilities by tbe corporation making 
tbe return and entered as such on its books from Jannary 1 to December SI 
of tbe year for wfaieb return is made. 

(Non C.) — This form, properly filled out and executed, must be in tbe 
hands of the Collector of Internal Bevenue for the District in which is located 
tba principal offloe of tbe corporation making tb« i«tnm on or bafora Uareff 1. 
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APFEBSIX FF. 

Bill of Complunt in the caw of Stella P. Flint, as Qcneral Ouardian of O* 

Propeitj of Samuel H. Stone, Jr., a Minor, Plaintiff, v. Stone Tra^ Con- 

pany et al.. Defendants, as Filed in the Circuit Ckiurt of the United BtatM 

for the District of Vermont <No. 747, October Term, 1M9, in the Saprenw 

Court of the United States). 

Tbe first ten paragraphs of the Bill of Complaint, in the first of what are 

known as "The Federal Corporation Tax CaaeB," merely recite the cirenm- 

(tanoes peculiar to the case. The remaining sHegationa of the pleadings are 

as follows: 

"Eleventh. Your orator further avers that the provisions of the tai on 
corporations provided for in the said act of Congress as aforesaid are uncon- 
stitutional, null and void, in that the requirement to malce and file tbe said 
return and" (bat tbe requirement that such return shall become a matter of 
public record and the requirement to pay said tai are burdens and taxes upon 
tbe said charter and franchises granted as aforesaid 1>y tbe State of Vermont 
and on the right and power of the State of Vermont to grant, maintain, an<l 
preserve the same to the defendant corporation, and are a bnrden and tax 
upon a prerogative, power, instrumentality, and function of sovereignty be 
longing to the State of Vermont and wbicb were never agt^ti to either ^- 
pressly or by implication by tbe State of Vermont or the people of the State 
of Vermont at tbe time the said State was admitt«d into the Union or before 
or eince that time. 

"Twelfth. Your orator further avers that the said provisions of tbe Act 
of Congress aforesaid are unconstitutional, null and void and in violation of 
the Fifth Amendment of the Constitution of the United States in that under 
aaid provisions of law the defendant corporation will be deprived of its prop- 
erty without due process of law, and especially in this; That through tbe 
publicity of its business the privacy of its affairs will be largely destroyed, 
that its chief competitor, tbe said firm of Dnigbt, Tuxbury ft Sons, and all 
other persons, will be able to gain an intimate knowledge of what have hitherto 
been private affairs of tbe defendant corporation and its trade secrets, while 
no corresponding publicity of the private affairs and trade secrets of tbe said 
firm of Dwigbt, Tuxbury & Sons will be required and no similar invasion of 
the private afTsirs or trade secrets of tbe said firm of Dwigbt, Tuxbury A 
Sons will be permitted; that the said sssessment, if msde, will be laid upon 
tbe defendant corporation, and not upon its chief competitor, tbe said firm of 
Dwigbt, Tuxbury & Sons, although said firm is carrying on the same ehar' 
acter of business next door to tbe place of business of the defendant corpora' 
tion, and employing, as your orator is informed and verily believes, aporoxi- 
mately the same amount of capital; and that by reason of the said unjust 
advantage which would be given to tbe said firm of Dwigbt, Tuxbury & Sons 
by compliance with the said provisions of the said Act of Congress, your orator 
avers that tbe business of the defendant corporation will be forced to sur- 
render to the State of Vermont tbe charter and franchise granted as aforesaid 
and which it now owns and has a right to enjoy and will be obliged to diapoo* 
of its assets, wind up its affairs and go into voluntary dissolution. 
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" Thirteenth. Your orator further avers that the said prorisioua of the Act 
of Congreaa aforeBaid are uncoiutitntional, null and void and in violation of 
tlie Filth Amendment to the Conititution of tlie United States in that under 
said provisions of law the private property of the defendant corporation will 
be taken for public nae without just compensation and without any compen- 
■atiOD whatever, and especially in this: That the private affairs, books, papers, 
records, business and trade secrets of the defendant corporation and the con- 
tents of its books, papers, and records are taken for publication and will be 
given to the Collector of Internal Revenue and to the Commissioner of Internal 
Revenue and to the public in the form of public records. 

" Fourteenth. Your orator further avers that the said provisions of the Act 
of Congress aforesaid are unconstitutional, null and void and in violation of 
the Fifth Amendment to the Constitution of the United States and violate 
tlie right of the defendant corporation to be secure in its papers, effects, books, 
records, business, private affaire, and trade secrets, against unreHsonable 
searches and seizures in this: That by said provision of law the defendant 
corporation will be obliged to disclose to its chief competitor, the said Brm of 
Dwight, Tuxbury i Sona, and also to the Collector of Internal Revenue and to 
the Commissioner of Intemal Revenue, and to the public its papers, effects, 
books, records, business, private affairs, and trade secrets and tbe contents of 
its papers, books, and records in tbe respects hereinbefore specified, and as 
specified in said act. 

" Fifteenth. Your orator further avers that tbe said provisions of the Act 
of Congress aforesaid are unconstitutional, null, and void, and in violation 
of the Conatitution of the United States, in that the depriving of the de- 
fendant corporation of its property without due process of law and the taking 
of the private property of the defendant corporation for public use without 
juat compensation and tbe violation of the right of the defendant corporation 
ta be secure in its papers and effects against unreasonable searches and 
seizures as hereinbefore set forth are a burden upon the said charter and 
franchises granted as aforesaid by the State of Vermont and upon the right 
and power of the State of Vermont to grant, maintain, and preserve the same 
to the defendant corporation, and are an invasion and burden upon a pre 
rogative, power, instrumentality, and function of sovereignty belonging to the 
State of Vermont and which were never agreed to either expressly or by im- 
plication by the State of Vermont or the people of the State of Vermont at the 
time the said State was admitted into tbe Union or before or since that time. 

" Sixteenth. Your orator further avers that the said provisions of the Act 
of Congress aforesaid are unconstitutional, null, and void and in violation of 
tbe Tenth Amendment to the Constitution of tbe United States in that tbe 
requirements of said provisions are a burden and tax upon and in interference 
with the powers of the State of Vermont and tbe other States of the Union 
expressly reserved to charter and incorporate corporations and to grant cbar- 
t«rs and franchisee to sncb corporations. 

" Seventeenth. Your orator further avers that the said provisions of the Act 
of Congress aforesaid are unconstitutional, null, and void and in violation of 
tha Constitution of the United States in that tbe said so<cal)ed special excise 
tax with respect to carrying on or doing business is not in reality a special 
excise tax with respect to carrying on or doing business by the defendant cor 
poratfon or by any corporation or joint stock company or aBSOciation. except 
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inauruice compMiiei, but U in reality a direct tax upon Um uid charter ud 
francbiBe of the defendant eorporation and the charters and franchiKH it «n 
other corporationB witbin tbe proriBions ot «aid act, and ii not ■pportioned 
among the several States according to theb population as required b; tbe 
ConstitutioD of the United Siates. 

" Eighteenth. Your orator furtlwr aTers that if the said tax ihall be ' eld 
not to be a direct tax upon tbe charter and franchise of the defendaDt corpo- 
ration and upon the charters vid franebiae* of <ll >ther corporations, rxcept 
insurance companies within tbe provisions of said Act, then tbe aaid provi- 
BionH are unconstitutional, null, and void in that tbe provisions and the said 
tax are not uniform througliout the United States or throughout any one of 
the United States or iU Territories or tbe District of Columbia or Alaska, 
and your orator avers that such provisions and the said tax are not uniform 
within tbe class or In respect to tbe properly or subjects selected for taxation, 
except insurance companies, uid that tbe said provlsiona and tax, while stated 
to embrece and affect and be levied upon tbe carrying on and doing buaineaa 
in realty, touch only corporations and joint stock companies, and leave free 
from the operation of said provisions and tax all individuals and copartner- 
ships, firms, allbough carrying on and doing tbe same buaineas or the same 
kind of buaineia or the same class of business as the corporations and joint 
gtock companiea. And your orator fnrtber avers that in many oth?r respects 
tbe said provisions and the said tax are not uniform throughout the United 
States and that tbe said provisions and tax are theretofore unconstitutional, 
null, and void. 

" Nineteenth. Your orator further shows that this suit is not a eollusire 
une to confer on a court of the United States jurisdiction of a. case of which 
it would not otherwise have cognizance, and that she has duly requested the 
defendant corporation and each of them in writing to omit and refuse to 
prepare and file tbe said return and to refrain from paying tbe said tax and 
to contest tbe constitutionality of the said provisions of law and to apply 
to a court of competent jurisdiction to detemtine the liability under the said 
provisions, and that a copy of said request is hereto annexed and marked 
" Exhibit A" and made a part of this bill of complaint; but that the defendant 
eorporation and a majority of its directors have refused and still refuse and 
intend omitting to comply with your orator's demand, and as your orator Is 
informed and verily believe?, have resolved and determined and intend to 
comply with all and singular the said provisiont of tbe said Act of ConEreos 
and to make and file tbe return aforesaid with the Collector of Internal Rev- 
enue and voluntarily pay the said assesfnnent if any is made. A copy of the 
refusal of tbe defendant corporation and a majority of its directors is hereby 
annexed to this Bill of Complaint and marked " Exhibit B." 

" Twentieth. Tour orator further shows that if the said return is made and 
filed it will result as hereinbefore allefted, in great and irreparable Infury to 
tbe defendant eorporation and its business, and to your orator and to all 
other stockholders of thi> defendant corporation and will Involve the defendant 
corporation in (treat and irreparable damage, all to tbe irreparable damage of 
yoar orator and all of the stockbolders of tbe defendant corporation.'' 
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BXTRACT8 FBOH UHITBD STATES REVISED STATTTTEB BXLATIVE 
TO COLLECTION OF INTERNAL REVBNXJB TAXES. 

U. S. R. S. sec. Ifll. The bmd of emeh department ii autborited to prescribe 
regulation! not inoonsiatent with law, for tbe goTemmeDt of his department, 
eondnct of Its officers and clerks, distribution and performance of its bueinees, 
and the eoet, use, and preaervation of tbe records, papers and property 
appertaining to it. 

U. S. R. S. sec. 261. Tbe Secretary of tbe Treasury shall make and issue, 
from time to time, such instructions and regulations to the several collectoTS, 
reeeiTcre, depositaries, oOlcera, and others who aifj reoeive treasury notes, 
United States notes and other securities of tbe United States, or who may be 
in any way connected or employed in the appropriation and issue of the same, 
aa be shall deem best calculated to promote the public convenience and security 
and to protect tbe United Stat«e as well sb individuals from fraud and loss, 
or shall prescribe terms of interest, oaths, bonds and other papers, and rules 
and regulations not inconsi.'tent with law, to be used under and in the eieeu 
tion and enforcement of the various proviHions of tbe Internal Revenue laws, 
or in carrying out the provisions of law relating to raising revenue from 
members, or to duties on members or to warehousing, or shall give such direc- 
tions to collectors and prescribe such rules and forms to be obwrved by tbem 
as may be necessary for tbe proper execution of the law; be shall prescribe 
the forms of tbe annual statements to be submitted to Congress by him, allow- 
ing tbe actual state o( commerce and navigation between the United States 
and foreign countries or coastwise and between tbe collection districts of Uie 
United States in each year. 

U. S. R. 8. sec. 321. Tbe Commissioner of Internal Revenue under the direc- 
tion of the Secretary of tbe Treasury shall have general superintendence of 
the assessment and collection of all duties and taxes now or hereafter imposed 
by law, providing internal revenue; and shall prepare and distribute all tbe 
instmetions, r^ulations, directions, forms, instruments and other matters 
pertaining to tbe collection and assessment of internal revenue, and shall 
provide hydrometers and proper and sufficient adhesive stamps and stamps or 
dice, for expresalng and denoting stamp duties, or in tbe case of personal 
duties, the amount thereof, and alter and renew or replace such stamps from 
time to time aa occasion may require. He may also contract for or produce tbe 
printing of requested forms, decisions and regulstions, but tbe printing of 
aneh forms, deeiaions and regulstions shall be done at tbe Public Printing 
Ofllee, unless the Public Printer shall be unable to perform work; Provided 
that tbe Commissioner of Internal Revenue may under such regulations aa 
may be established by the Secretary of tbe Treasury after doe public notice, 
receive bids and make contracta for snpplyins stationery, blank books and 
blanks to the collectors In the several collection districts, the i 
assessing and th« expense of tbe eolleotion of int«mBl revenns. 
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8m. 3162. The Commiisioner of Internal Revenue may wbenerer in hi* 
judgment the neoeeutiea of the service m require, employ competent agents, 
not exceeding at any time thirty five in number, to be paid luch ccmpeuBation 
aa he may deem proper, not exceeding in aggregate any appropriation made 
for that purpose; and he may at bis discretion, auign any ■neb agent to duty 
under the direction of any officer of Internal Revenue, or to snch other special 
duty aa be may deem Deeeaaary; and no general or special agent or inspector, 
by whatever designation he may be known, of the treasury department in 
connection with the Internal Revenue, except inspectore of tobacco, snuff and 
cigars, and except as provided for in this title, shall be appointed, commis' 
aioned, employed or continued in office. The agents whose employment i» 
Authorized by tbis section shall be known distinctly as internal revenue agents, 
and they shall have all the powers of entry and examination conferred upon 
any officer of internal revenue, by sections 3177, 3277, 3286, and 3318 of the 
Revised Statutes and all the provisions of said sections, including those im 
posing fines, penalties, forfeitures or other punishments for the enforcement 
thereof are hereby made applicable to the action of internal reveuoe agents 
in the same manner as If such agents were especially named in each of si^d 
sections. 

U. 8. R. 8. sec. 3163. Every collector within hia collection district and every 
internal revenue agent shall see that all laws and regulations relating to the 
collection of internal taxes are faithfully executed and complied with; and 
shall aid in the prevention, detection and punishment of any frauds in rela- 
tion thereto. It shall be the duty of every collector and of every internal 
revenue agent to report to the Commissioner in writing any neglect of duty, 
incompetency, delinquency or malfeasance in office of any internal revenue 
officer of which he may obtain knowledge, with a statement of all the facts in 
eacb case and any evidence sustaining the same. The Commissioner may 
transfer any inspector, ganger or storekeeper, or storekeeper and gauger from 
one distillery or other plaoe of duty, or from one collection district to another- 

Sec. 3164. It shall be the duty of every collector of internal revenue to 
report within ten days to the District Attorney of the District in which any 
fine, penalty or forfeiture may be incurred for the violation of any law of the 
United States relating to the revenue, a statement of all the facts and cir- 
cumstances of the case within his knowledge, together with the names of the 
witnesses and which may come to his knowledge, from time to time, stating 
the provisions of the law believed to be violated, and if any collector shall, 
in any case fail to report to the proper district attorney as prescribed in thid 
section his right to any compensation, benefit or allowance in such case shall 
be forfeited to the United States, and the same may, in the discretion of the 
Secretary of the Treasury be awarded to such persons as may make complaint 
and prosecute the same to judgment or conviction. 

Sec. 3165. Every collector, deputy collector and inspector is authorised to 
administer oaths, and to take evidence touching any part of the administra- 
tion of the internal revenne laws with which he is charged, or where mch 
oaths and evidence are authoriced by law. or regulation, authorieed by law, 
to be taken. 

Sec. 3172. That every collector shall, from time to time, cause his deputies 
to proceed through every part of his district, and inquire after and concern- 
ing all persons therein who are liable to pay any internal revenue and all 
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paraoDi owning or hATing the care and nuoagement of U17 objects liable to 
pay anj tax, and to make a list of such persani and enumerate such objects. 
See. 3173. That it shall be the duty of any person, partnership firm, auo- 
ciatiou or corporation made liable to any duty, special tax, stamp or tan 
imposed by law, when not otherwise provided for, in case of a special tax on 
or before the 31st day of Jnly in each year, and in case of income taxes, on 
or before the first Monday in March ot each year, and in other eases belorK 
tbe day on which taxes accrue, to make a list or return verified by oath or 
affirmation, to the collector or deputy collector of the district where located, 
of the articles or objects, including the amount of annual income, char^ with 
a duty or tax, the quantity ot goods, wares and merchandise, made or sold 
and charged with a tax, the several rates and aggregate amount according to 
the forms and regulations to be prescribed by the commissioner of internal 
revenue, under the direction of the Secretary of the Treasury, for which sucli 
person, partnership, firm, association or corporation is liable; provided, thut 
if any person liable to pay any duty or tax or owning, possessing or having 
the care or management of property, goods, wares and merchandise, articles 
or objects liable to any duty, tax or license, shall fail to make and exhibit 
a list or return required by law, but shall consent to disclose the particulars 
of any and all the property, goods, wares and merchandise, articles and objecti 
liable to pay any duty or tax, or any business or occupation liable to pay 
any tax aforesaid then and in that case it shall be the duty of the collector 
<ir deputy collector to make snch list or return, which being distinctly read, 
consented to and signed and verified by oath or affirmation by the person so 
owning, possessing or having tbe care and management as aforesaid, may be 
received as the list of such person; Provided further, that in case no annual 
list or return has been rendered by such person to the collector or deputy 
collector, as required by law and the person shall be absent from his or her 
residence or place of business at the time the collector or deputy collector 
shall call for tbe annual list or return, it shall be tbe duty of such collector 
or deputy collector to leave at such place of residence or business, with some 
one of suitable age and discretion, if euch be present, otherwise to deposit it 
in the nearest post office, a noto or memorandum addressed to such person, 
requiring him or her to render to such collector or deputy collector the list 
or return required by law within ten days from the date of such note or 
memorandnm; verified by oath or affirmation. And if any person on being 
notified, or required as aforesaid, or whenever any person who is required ti 
deliver a monthly or other return of objecto subject to tox, fails to do so at 
Ibe time required, or delivers and return which, in the opinion of the co! 
lector, is false or fraudulent, or contains any undervaluation or understate- 
ment, it shall be lawful for the collector to summon such person or any other 
person having possession, custody or care of books of account, contoining 
entries relating to the business of such person, or any other person he may 
de«n proper to appear before him and produce such books at a time and place 
named in the summons, and to give testimony or answer interrogatories nnder 
oath, respecting any objects liable to tax or the returns thereof. The collector 
may summon any person residing or found within the state, in which his dis- 
trict lies; and when the person intended to be summoned does not reside and 
cannot be toond within such state, he may enter any collection district where 
such peraon may be found, and there make the examination herein authorized. 
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And to this end he may tber« ez«rciBe &1I tbe authority which he might Uw- 
fullj exeieiRe in tbe district for which be was Commibdioner. 

Sec. 3174. Such EummanB shall in all eases he served by a deputy collector 
of the dtstrict where the persoo to whom it is directed may be found, by an 
attested copy delivered to luch person in hand, or left at bis laat and nanil 
place of abode, allowing such person one day for each twenty Ave miles he 
may be required to travel, computed from the place of service to the plaoe of 
examination ; and a certificate of service signed by such deputy shall be evi 
dence of the facts he states on the hearing of an application for an attach- 
ment. When the summons requires the production of books, it shall be 
sufficient if such books are described with reasonable certainty. 

Sec. 3175. Whenever any person summoned under the two precedii^ sectioas 
neglects or refuses to obey such summons, or to give testimony, or to answer 
interrogatories, as required, the collectors may apply to tbe judge of the dis- 
trict court, or to a commissioner of the circuit court of tbe United Stotes (or 
tlie District within which the person so summoned resides for an attachntent 
against him as for contempt. It shall be the duty of the Judge or commis- 
sioner to hear tbe application, and if satisfactory proof is made to issue an 
attachment directed to some proper officer for the arrest of such person, and 
upon his being brought before him tu proceed to a hearing of the ease and 
upon such hearing tbe judge or commissioner shall have power to make aneh 
order as be shall deem proper, not inconsistent with existing laws for the 
punishment of contempts, to enforce obedience to tbe requirementa of the 
summons, and to punish such person for bis default or disobedience. 

Sec. 3IT6. When any person, corporation, company or ussuciation refuBe<i 
or neglects to render any return or list, the collector or any deputy collector 
shall make, according to tbe best knowledge which he can obtain, including 
that derived from the evidence elicited by examination of the collector and on 
his own view and information, such list or return, according to tbe form pre- 
scribed of the income, property and objects liable to taxation owned or pos- 
sessed or under the care or management of such person, or corporation, com- 
pany or association, and tbe Commissioner of Internal Revenue shall assess 
all taxes not paid by stamps, including tbe amount, if any. due for special 
tax, income or other tax, and in case of any return of a false or fraudulent 
list or valuation intentionally, he shall add one hundred per centum to such 
toi; and in case of a refusal or neglect, except in cases of sickness or absence, 
to make m list or return, or to verify the same as aforesaid, he shall add flfty 
per cent to such tax. In case of neglect occasioned by sickness or absence v< 
aforesaid, the collector may allow such further time for making and delivering 
such list or return as he may deem necessary, not exceeding thirty days. Tlw 
amount so added to the tax shall in all cases be collected at tbe same time 
and in the same manner as tbe tax, unless the neglect or falsity is disooverod 
after the tax has been paid, in which case the amount so added shall be ool 
lected in the some manner as the tax, and the list or return so made and snb- 
scribed by eucb collector or deputy collector shall he held prima facie goo.l 
and sufficient for all lawful purposes. 

Sec. 3177. Any collector, deputy collector or inspector may entor in the day 
time any buildings or place where any articles or objects subject to tax »r« 
made, produced or kept within his district, so far as it may be necessary for 
the purpose of examining said articles or objects. And any owner of such 



Appkmdixsb. ib'i 

building or pl«ce, or peroon haviog the agency or aupeiiotendeDcy of the aais«, 
wbo retUBee to Admit such officer, or to suffer bim to exunine aueh article or 
ftrticlea, shBLlI, for every BUch refusal, forfeit Ave hundred dollars. And when 
mieh premiaes ore open at night, such officers may eater them while open in 
the performance of their official duties. And if any person shall forcibly 
obstruct or hinder any collector, deputy collector or inspector in the execution 
of any power s.nd authority vested in hint by law, ur shall forcibly rescue or 
eause to be rKacued, any property, urliclcs or objtctti after the same ahall havi: 
been seized by him, or shall utteiiipt or endeavor so to do, the person so 
offending, exci.'pt in cases otherwise provided fur shall, for every such offense, 
forfeit and pay the «um of five hundred dollars or double the value of the 
property ao rescued, or be imprisoned for a term not exceeding two years at 
the discretion of the court. 

Sec. 3ITH. All persons required to maice returns or HhIh uf objecte charged 
with an internal tax shall declare therein whctlier the several rates and 
amounts are stated according lo their values in Ifgai tender currency, or ac- 
cording to their values in coined money, and in case of neglect or refusal so 
to declare to the satisfaction of the collector receivinK such returns or list, 
such officer Hhall make returns or lists for -luch persims wi neglecting or re- 
fusing, aa in cases of persona tiegleeting or refusing to make the returns or 
lists required by law, and Ihe Commissioner Hhall assess the tax thereon, and 
add thereto the amount impowd by law in cases of such neglect or refusal. 
And whenever the rates and amounts contained -in the returns or lists ar>- 
stated in coined money, tlje collector receiving the same shall reduce them lo 
their equivalent in legal tender currency, according to the /value of such 
coined money in such currency tor the time covered by such returns. 

Sec. 3170. Whenever any person delivers or disclcwes to the collector or 
deputy any false or fraudulent list, return, account or slalempot with intent 
lo defeat or evade the valuation, enumeration or iiHHeasment intended to be 
made, or being duly summoned to appear to testify, or to appear and produce 
auch hooka as aforesaid, neglects to appear or to produce said books, he shall 
be fined not exceeding one thousand dollars, or be imprisoned not exceeding 
one year, or both, at the discretion of the court with costs of prosecution. 

See. 3IS0. Whenever there are in any district any articles not owned or 
pDssi'Hiv'd liy or under the care or control of any person within said district 
and liable to be taxed, and of which no list has been transmitted to the col 
lector, as required by law, the collector or one of his deputies shall enter th? 
premises where such articles are situated, and shall take such view thereof 
as may be necessary and make liftlfl of the sanip, according to the form pre- 
scribed. Said lists to be subscribed by such collector or deputy collector and 
shall be taken aa sufficient lists of such articles for all purposes. 

Sec. 3182. The Commissioner of Internal Revenue is hereby authorized and 
required to make the inquiries, determinations and asseaamente of all taxes 
and penalties imposed by thia title, or accruing under any former internal 
revenue act where such taxes have not been duly paid by stamp at the time 
and in the manner provided by law, and shall certify a list of such aase^s- 
menta when made lo the proper collectors respectively, who shall proceed to 
oollect and account for the taxes and penalties ao certifled. Whenever it i<> 
aaeertained that any list which has been, or shall I--, delivered t.) any col 
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l«ctor u imperfect or incomplete, io consequence uf the omiwioo of the !!■■• 
uf May persuD liable to tax, ur ia cansequeuce of an; omission or understate- 
ment or uodervsluatiou, or laise or fraudulent statement contained in an; 
return made b; vay person liable to tax, the CommiAsioner of internal Rev- 
enue ma; at an; time within Bfteen months from the time of the deliver; of 
the liat to the collector as aforesaid, enter on an; monthi; or special list tbe 
name of such person so omitted, together with tbe amaunt of tax for wbioh 
he ma; have been or shall become liable, and also the name ot an; midi person 
in respect to whose return as aforesaid there has been or shall be «n; omia 
sion, undervaluation and understatement or false or fraudulent etatement. 
together with the amount for which such person ma; be liable above the 
amount for which he ma; have been or shall be assessed upon an; 'etum 
made as aforesaid, and he shall oertif; and return such list to the collector 
as required b; law, and all provisions of law for the ascertainment or lia 
bilit; ot an; tax, or the assessment or collection thereof shall be held to appl; 
so far as ma; be neoessar; to tbe proceedings herein authorized and directed. 

Sec. 3183. It shall be the dut; of the collectors or their deputies in their 
respective districts, and the; are authorized to collect all the taxes imposed 
h; law, however the same ma; be designated. And ever; Mllector and deput; 
collector shall give receipts for all sums collected b; him, excepting when the 
same are in pa;ment for stamps sold and delivered ; but an; collector or 
deput; collector slmll iaaue a receipt in lieu of stamp representing a tax. 

Sec. 3184. Wbere it is not otherwise provided, the collector shall in person 
or b; deput;, within ten da-ys after receiving an; list of taxes from the Com- 
missioner of Internal Revenue, give notice to each person in writing to pa; 
an; tax stated therein to be left at his dwelling or usual place of business, or 
to be sent b; mail, stating tbe amount of such tax and demanding papneiit 
thereof. If such person does not pa; tbe tax within ten da;8 after tbe servicn 
or the aeuding b; mail of such notice, it shall be tbe dut; of tbe collector 
or bis deput; to collect tbe said taxes, and the penalt; of five per centum 
additional upon the amount of taxes, and interest at tbe rate of one per 
centum a month. 

Sec. 3136. If an; person liable to pa; an; tax n^lects or refuses to pa; 
the same after demand, tbe amount ehsll be a lien in favor of the United 
States from the time when the assessment list was received b; tbe collector, 
except when otherwise provided, until paid with the interest, penalties and 
n>ata that ma; accrue id addition thereto upon the propert; and rights to 
property belonging to such person. 

Sec. 3187. If an; person liable te pa; an; taxes neglecto or refuses to pa; 
tbe same within ten da;H after notice and demand, it shall be lawful for tbe 
collecter or his deput; to collect the said tax, with five per centum additional 
thereto and interest as aforesaid b; distraint and sale in tbe manner herein 
prorided, of tbe goods, chattels or other eHects. including stochs, secnritiea 
and evidences of debt of the person delinquent as aforesaid ; Provided that 
there be exempted from distraint and sale if belonging to the head of a famil; 
school books and wearing apparel necessar; for said famil;; also anna for 
personal use, one cow, two hogs, five sheep and the wool thereof, provided the 
aggregate market valiv of such sheep shall not exceed fift; dollars; and 
neeeaaar; food for such cow, hogs and sheep for a period not exceeding thirt; 
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dayi, fnel to an unonnt not greater in raloe than tweot7 flT« dollani pro- 
Tufona to an amount not greater than fifty dollars; bouiebold furniture 
kept tor use to an amount not greater than three hundred dollars; and the 
books, toola or implements of a trade or profession to an amount not greater 
than one hundred dollars shall be alao exempt; and the offioer making the dis- 
traint ahail snmmoD three disinterested hooseholders of the vicinity who shall 
appraise and set apart to the owner the amount of property herein declared to 
be exer-pt. 

Sec 3168. In such ease of n^lect or refusal the eolleetor may lery or by 
warrant may authorize a deputy eolleetor to levy upon all property and rights 
to property, except as are exempt by the preceding section, belonging to such 
person or on which the said lien exista for the payment of the sum due as 
aforesaid, with interest and penalty for non-payment, and also of such furtiier 
EUffl as shall be sufficient for the fere, costs and eipenses of auch levy. 

Bee. 3180. All personi and officers of companies or corporations are required 
on demand of a collector or deputy collector about to distrain, or having dis- 
trained on any property, or rights of property, to exhibit all boolcs containing 
eridenoe or statements relating to the subject of distraint on the property or 
rights of property liable to distraint for the tax due as aforesaid. 

Sec 31B0. When distraint is mads as aforesaid the officer charged with the 
i:olIection shall make, or cause to be made, an account of the goods or effects 
distrained, and a copy of wfaieb signed by tlis officer making such distraint 
shall be left with the owner or possessor of such goods or effects at his 
dwelling or usual place of business with some person of suitable age and dis- 
cretion, if any such can be fonnd, with a note of the sum demanded and the 
time and place of tale, and the said officer shall forthwith cause an injunction 
to be published in some newspaper within the county wherein said distraint 
is made, if a newspaper is published in said county, or to be publicly posted 
at the post office, if there be one within five mites nearest to the residence of 
the person whose property shall be distrained, and in not less than two other 
public places. Said notice shall specify the articles distrained and the time 
and place for the sale thereof. Such time shall not be less than ten nor more 
than twenty days from the date of such notification to the owner or possessor 
of the property, and the publication or posting of such notice as herein pro- 
vided, and the place proposed for the sale shall not be more than five mltea 
distant from the place of making sneh distraint. Said sale may be adjourned 
from time to time by said officer if be deems it advisable, bnt not for a time 
to exceed in all thirty days. 

See. 3191. When property subject to tax, or upon which a tax has not beea 
paid, is leixed upon distraint and sold, the amount of such tax shall, after 
deducting the expenses of such sale, be first appropriated out of the proceeds 
thereof, to the payment of the tax, if no assessment of such tax has been made 
upon such property, the collector shall make a return thereof in the form re- 
quired by law, and the Couunissioner of Internal Revenue shall assess the tax 

Sec 3192. When any property advertised for sale under distraint as afore- 
said is of a kind subject to tax, and the tax has not been paid, and the amount 
bid for such property is not equal to the amount of the tax, the collector may 
pvrehaM the same in behalf of the United States for an amount not exceeding * 
TwD. CoBP. Tax — 19 
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the said tax. All property lo purchased may be ao)d b; the collector under 
■ueh regaUtiona sa may be procribed by the Conuniaaioner of Internal Rer- 
enne. The collector ahall render to the Commiaaioner a definite anoUDt of all 
charge* incurred in each tales, and In eaae of sale ahall pay into the treaaury 
the anrpltti, if any there be, after defraying all lawful charge* and feea. 

Sec 3193. in any caae of dlatraiut for the payment of the laxea aforeaaid 
the goods, ehattela or effects so diatraiued ahall be restored to tbe owner or 
poMeaaor if prior to the iale, payment of the amount due is made to the proper 
officer charged with tbe collection, together with the fees and other charges; 
but in eaae of non-payment as aforesaid, tbe said offioers shall proceed to aell 
tha aaid goods, chattels or effects at public auction, and ahall retain from tlie 
proeeeds of such sale the amount demandable for tbe uae of the United States, 
and a oonuniaaion of Ave per centum thereon for hia own nae, with the feM 
and ebarges for diatraint and sale, rendering tbe orerpKu, if any tb«« be, tt 
the person who may be entitled to receive tbe same. 

Sec 31M. In all case* of sale as aforeaaid, tbe certificate of aoch sale shall 
be prima facie eTidence of the right of the oCBcer to make aueh aale and con- 
cluaive evidence of the regularity of hla proceedings in making the same, and 
■hall transfer to the pnrchaaer all right, title and interest of said detinqnent 
in and to tbe property cold, and where aueh property conaiata of stocks, said 
certificate shall be notice, when received, to any corporation, company or asao 
ciation of said transfer, and shall be authority to such corporation, company 
or association to record tbe same on their hooka and records in the aanio 
manner as if transferred or assigned by the party holding tbe same, in liev 
of any original or prior certificates which shall be void, whether cancelled 
or not. And said certificates, where the sabject of sale is securities or otbrr 
evidencea of debt shall be good and valid receipts to tbe person holding the 
same aa against any person holding or claiming to hold posseasion of such 
securities or other evidences of debt. 

Bee. 318S. When any property liable to distraint for taxes is not divisible 
BO aa to enable the collector by a sale of part thereof to raise tbe whole 
amount of the tax with all costs, charges and commissions, the whole of snelt 
property shall he sold, and tbe surplus of the proceeds of the sale, after satis- 
fying tite tax, costs and charges, shall be paid to tbe person legally entitled to 
receive the same; or if be cannot be found, or refuses to receive the same, shall 
be deposited in the treasury of the United States to be there held tor his use 
until he makes application therefor to tbe Secretary of the Treasury, who 
upon euch application and satisfactory proofs in support thereof, shall by 
warrant on the treasury cause tbe earoe to be paid to the applicant. 

Sec. 3I9S. When goods, chattels or effects sufficient to satisfy the tax im- 
posed upon any person are not found by tbe collector or deputy collector, he 
is authorised to collect the same by seinire and sale of real estate. 

Sec. 3IQ7. The officer making the seizure mentioned In tbe preceding section 
shall give notice to the pcreon whose estate it is proposed to sell by giving 
him in hand, or leaving at his last or usual place of abode, if be has any such 
within the collection district w)iere aueh Mtate is situated, a notice in writinn. 
stating what particular estate ia to be sold, describing the same with reason 
able certainty, and the time when and place where such officer proposes to sell 
tbe same; which time shall not be less than twenty nor more than forty day4 
from tbe time of giving said notice. The said officer shall also cause a notifi- 
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cmtfon to the Mate «ffMt to be pnbliBhed in aome newipaper within the eouBty 
wher« inch leizure ii made, if on; Bueh there be, and ■hall aUo oaww a lilti- 
notice to be posted at the po«t office nearest to the eatate Mixed, and in two 
other public plaoee within the coon^; and the place of said iale ahall not bv 
more than five mile* distant from the estate eeiwd, except by special ord^r 
of the Commlaoioner of Internal Revenue. At the time and place appointed 
the officer making nich seizure shall proceed to sell the said estate at public 
auction, offering the same at a minimum price, including the expense of mak 
ing such lev;, and all charges for advertising and the officer's fee of ten dol- 
lars. When the real estate so seieed consists of several distinct tracts or 
parcels, the officer making the sale thereof shall offer each tract or parcel for 
sale separatelj, and ahall, if be deem it advisable, apportion the expenses, 
charges and fees aforesaid to such several tracts or parcels, or to any of them 
in estimating the minimum price aforesaid. If no person offers for said 
eatate the amount of said minimum price, the officer shall declare the aame 
to be pnrchaaed bj him for the United States; otherwise the same shall be 
declared to be aold to the highest bidder. And in case the same shall be de 
dared to be purchased for the United States, the officer shall immediately 
transmit a oertificate of the purchase to the Commisaioner of Internal Rev- 
enue, and at the proper time, as hereafter provided, shall execute a deed therp- 
for after its preparation and the instrument of approval as to its form by 
the United Statta District Attorney for Uie district in which the property is 
situated, and shall without delay cause the same to be duly recorded in the 
proper register of deeds and immediately thereafter shall transmit such deed 
to the commissioner of internal revalue. And said sale may be adjourned 
from time to time by said officer for not exceeding thirty days in all, if he 
shall think it advisable so to do. If the amount bid ahall not be then and 
thei'e paid the officer BhaH forthwith proceed to again sell said estate in the 
same mauaer. And it is hereby provided that all certiflcates of purchase, and 
deeds of property purchaiied by the United States under the Internal revenue 
Taws for taxes, or under executions issued from the United States courts which 
now are or hereafter may be found in the office of any collectnr, United Stateii 
Marshal, or United States District Attorney shall be immediately transmitted 
by auch officers respectively to tiie Commissioner of Internal Revenue, and it 
is hereby further provided that for the preparation and approval by the United 
States District Attorney of each deed as above required, a fee of $6.00 shall 
be allowed to that officer to be paid by the United States, and which he shall 
account for in his emolument returns. 

Sec. 31BS. Under sale of real estate as provided in the preceding section and 
the payment of the purchase money, the officer makinf* the spizure and sale 
»hall give to the purchaser a certificate of purchase, which shall set forth the 
real estate purchased, tor whose taxea the same was sold, the name of tha 
purchaser, and the price paid therefor; and if the said real estate shall not bn 
redeemed in the manner and within the time herein provided, the said collector 
or deputy collector shall execute to the said purchaser upon his surrender of 
Miid certificate a deed to the real estate purchased by bim as aforesaid, re 
i-iting the tacts set forth in said certificate and in accordance with the laws 
of the state in which Bsid real estate i^ situate, upon the subject of salra of 
real estate under execution. 

Sec. 319S- The deed of sale given in pursiinncf of the preoedini; section shall 
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be prinu facie evidence of tbe fa<rts therein aUted; uid if tbe proc««duig8 of 
tbe officer u set forth have been subaUiitiall; in acoorduiee with tbe provi- 
■iou of law, shall be ooDsidered aud operate u a convejanoe of all the right, 
title and interest of tbe part; delinquent in and to tbe real estate thus sold 
at the time the lien of the United States attached thereto. 

See. 3200. Any collector or deputy collector maj, for the collection of tai 
imposed upon any person committ«d to him for collection, seize and sell tbe 
lands of such person situated in any other collection district within the state 
in which such officer residea and fail proceedings in relation thereto shall have 
the same effect as if the same were had in his proper collection district. 

Sec. 3201. Anj person whose estate miy be proceeded against as aforesaid, 
■ball have the right to pay tbe amount due together with the costs and 
charges thereon to tbe collector or deputy collector at any time prior to the 
sale thereof, and all further proceedings shall cease from tbe time of sneh 
payment. 

Sec. 3202. The owner* of any real eiUte sold as aforesaid or their heirs, 
csecutors or administrators of any person having any interest therein or it 
lien thereof, or any person In their behalf, shall be permitted to redeem the 
land sold, or any particular tract thereof at any time within one year aft«r 
the sale thereof, npon payment to tbe purchaser, but in case he cannot be 
found within the county in which the land to be redeemed is situate, then to 
tbe collector of the district in which the land is situate, for the use of the 
purchaser, his heirs or oMigna, the smount paid by tbe said purchaser and 
interest thereon at the rate of twenty per centum per annum. 

See. 3203. It shall be the duty of every collector to keep a record of alt sales 
of land made in his collection district, whether by himself or his deputies, or 
by any collector, in which sball be set forth the tax for which any such sale 
was mode, tbe dates of aeimre and sale, tbe name of the party assessed, sni) 
all proceedings in making said sale, the amount of fees and expenses, the 
name of tbe purchaser and the date of tbe deed, and said record shall be cer- 
tified by tbe officer making the sale, and on or before the ISth day of each 
succeeding month he ahsll transmit a copy of said record of the preceding 
month to tbe Commiasioner of Internal Revenue. And it shall be tbe daty 
of every deputy making the sale ap aforeaaid, to return a statement of all bia 
proceedings to the collector, and to certify the record thereof. In case of the 
death or removal of the collector, or expiration of his term of office, or from 
any other cause said record shall be delivered to his sucoeasor in office; and 
a copy of every such record, certined by the collector, shall be evidence in any 
court of the truth of the facts therein stated. 

Sec. 3204. When any lands sold as aforesaid are redeemed, as heretofore 
provided, tbe collector shall mske entry of the fact npon the record mentioned 
in tbe preceding section, and tbe said entry sball be evidence of said redemp- 
tion. 

Sec. 320S. Whenever any property, personal or real, which is seired and sold 
by virtne of the foregoing provisions, is not sufficient to satisfy the claim of 
the United States for which distraint or seirure is made, tbe collector may 
tberesfter, and as often as the same msv be neoeasary, proceed to seize and 
■ell in like manner, anv other property liable to seizure of the peraon a<^in*t 
whom aiieh claim exists, until the anaount due from him together with «I1 
I is fully paid. 
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8m. 32M. The CommJMioDer of Interna] Revenue ahall, by regulation, de 
temine tbe fees and charges to be alloned in all cases of diBtraint and other 
•eizurcA, and shall bare power to determine whether anj expenaet incurred 
in making any distraint or Beiiure was neceBsary. 

Sec. 3207. In any case where there has been a refusal or neglect to pay any 
tax and it bas become necessary to seiise and sell real estate to satisfy the 
Niine, tbe Commissioner of Internal Revenue may direct a bill in chancery to 
be filed in a district or circuit court of the United States, to enforce tbe lien 
nt the United States for tai: upon any real estate, or to subject any real estate 
owned by delinquent, or in which he haa any right, title or interest to the 
payment of such tax Any person having liens upon or claiming any interest 
in the real estate, sought to be subject, as aforesaid, shall be made parties to 
such proceedings and be brought into court as provided in other suits in chan- 
cery therein. And tbe said court shall at the term next after the parties hava 
been duly notified of the proceedings, unless otherwise authorized by the court, 
proceed to adjudicate all matters involved therein and Gnally determine the 
merits of all claims and liens upon tbe real estate in question, snd in all 
CBSes wrere a claim or interest of the United States is established shall 
decree a sale of said real estate by the proper officer of the court, and the dis- 
tribution of the proceeds of such sale, according to the findings of the court 
in respect to the interests of the parties and of the United States. 

Sec, 3208. The Commissioner of Internal Revenue shall have charge o( all 
real estate which is now or shall become the property of the United Stat*^ 
by judgment or forfeiture, under the Internal Revenue Laws, or which hs-^ 
been or shall be assigned, set off or conveyed by purchase or otherwise to thi' 
United States in payment of debts or penalties arising under the laws relating 
to internal revenue, or which has been or shall be vested in the United 8tate<< 
by mortgage or other security for the payment of such debts, and all trustit 
created for the use of the United Sfatea in payment of such debts due theni: 
and with the approval of the Secretary of the Treasury may at public vendne. 
upon not leas than twenty days' notice sell and dispose of all real estate ovmtHi 
or held by the United States aforesaid; and until such sale the Commi88ion<>r 
of Interna) Revenue, with the approval of the Secretary of the Treasury may 
tease such real estate owned as aforesaid, on such terms and for such period 
as they shall deem expedient. And in cases where real estate has or may 
become the property of the United States by conveyance or otherwise, in pay 
ment of or as security for a debt arising; under the laws relating to internal 
revenue, and such debt shall have been paid, together with the interest thereon 
at the rate of one per centum per month to the United States within two yearii 
from tbe date of tbe acquisition of such real estate, it shall be lawful for tbe 
Commissioner of Internal Revenue, with the approval of the Secretary of tbe 
Treasury, to release by deed or otherwise convey such real estate to the debtor 
from whom It was taken, or to his heirs or other l^al representatives. 

6eo. 3200. Whenever a collector has on any such list duly returned to him 
tbe name of any person not within his collection district who is liable to such 
tax, or any person so liable, who has in the collection district in which hn 
resides no anfihiient property subject to seizure or distraint from which the 
money due for tax can be eolketed, such collector shall transmit a statement 
eontaining the name of the person liafile to such tax. with tbe amount ami 
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to which nieh penoD shall have been Tcmoved, or in which ho shall have prop- 
ertj, real or persooal, liable to be Beised and gold (or tax. And the collector 
to whom aaid ceTtifled statement ia transinitted ahalt proceed to collect the 
aaid tax in the eame way as if the name of the person and objects of tax 
contained in the aaid certified statement were on any list of hia own collection 
district; and he shall, apon receiving said certified Btat«ment aa aforeaaid. 
transmit bis receipt for it to the collector sending the same to him. . 

Bee. 3214. No suit for the recovery of taxes or of any Qne, penalty or for 
feiture sball be commenced undeSB the Commissioner of Internal Revenue 
authorizes or sanctions the proceedings; provided that in case of any suit for 
penalties or forfeitures brought upon information received from any penon 
other than a collector or deputy collector, the United States shall not be 
snbject to any costs of suit. 

Sec. 3216. All judgments and moneys recovered or received for taxes unless 
costs, forfeitures and penalties, shall be paid to collectors as internal taxed 
are required to be paid. 

Sec. 3220. The Commissioner of Internal Revenue, subject to regulations 
prescribed by the Secretary of the Treasury, is authorized on appeal to him 
made, to remit, refund, and pay back all taxes erroneously or illegally assessed 
or collected and all penalties collected without authority, and all taxes that 
appear to be unjustly assessed or excessive in amount, or in any manner 
wrongfully collected; also, to repay to any collector or deputy collector the 
full amount of Huch sums of money as may be recovered against him in any 
court for any internal taxes collected by him. with the costs and expeuses of 
suit; also all damages and costs recovered against any assessor, assistant 
assessor, collector, deputy collector or inspector in any suit brought against 
him by reason of anything done in the due performance of his official duty: 
Provided, that where a second assessment is made in case of a list, statement 
or return, which in the opinion of the collector or deputy collector was false 
or fraudulent or contained any understatement or undervaluation and such 
assessment shall not be remitted, nor shall taxes collected under such assess- 
ment be refunded or paid back, unless it is proved that said list, statement or 
return was not false or fraudulent, and did not contain any understatement 
or undervaluation. 

Sec. 3224. No suit fur the purpo^ of restraining the assessment or oollection 
of any tax shall be maintained in any court. 

Sec. 3225. When a second assessment is made in the ease of any list, state- 
ment or return, which in the opinion of the collector or deputy collector was 
false or fraudulent, or contained any understatement or undervaluation, no 
taxes collected under such assessment shall be recovered by any suit, unless 
it is proved that the said list, statement or return was not false nor fraudu- 
lent and did not contain any understatement or undervaluation. 

Sec. 3220. No Kuit shall be maintained in any court for the recovery of any 
internal tax alleged to have been erroneously or illegally assessed or collected, 
or of any penalty claimed to have been collected without authority, or of any 
som alleged to have been excessive, or in any manner wrongfully eolleetei). 
until appeal shall have been duly made to the Commissioner of Internal Rev- 
enue according to the provisions of law in that regard, and the regulations of 
the Secretary of the Trescnry estnbiished in pursuance thereof, and a decision 
of the Conunissioner has been had therein; provided that if said decision U 
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delsTad man tbao aix monttw from the date of said appeal, then the aaid rait 
may be brought without flrBt having ■ deciaion of the CominiMioner at Miy 
time within the period limited in the next Bection. 

See. 3227. No euit or proceedings for the recoverf of an; internaJ tax allied 
to have been erronvouBty or illegally asseHBed or collected, or of any penalfy 
allied to have been collected without authority, or of any aum alleged to have 
Ix-'Cn exceBHive or ia any manner wrongfully collected, shall be maintained in 
uny court unteBa the aame is brought within two years next after the cauae 
'if action accrued; Provided that actions for auch claima which accrued prior 
to June six, eighteen hundred and seventy two may be brought within the year 
from said date, and that where any such claim was pending before the com- 
raisaioner, aa provided in the preceding section, an action thereon may be 
brought within one year after such deciaion and not after. But no right of 
action which waa already tiarred by any statute on the said date shall be 
revived by this section. 

Sec. 322S. All claims for tbe refunding of any internal tax alleged to have 
Iteen erroneoualy or illegally assessed or collected, or of any penalty alleged 
to have been collected without authority, or of any aum alleged to have been 
fxeesaive, or in any manner wrongfully collected, must be presented to the 
Commissioner of Internal Revenue within two years next after the cause of 
iictioB accrued; provided that claims which accrue prior to June six, eighteen 
hundred and seventy two, may be presented to the CommiBaioner at any time 
within one year from aaid date. But nothing in thia section shall be ccn- 
«trued to revive any right ol action which was already barred by any statute 
on that date. 

Sec. 3229. Tbe Commissioner of lotemal Revenue, with the advice and 
euneeut of the Secretary of the Treasury, may compromise any civil or crim- 
inal case ariatng under the Internal Revenue lawa instead of commencing suit 
thereon ; and with the advice and consent of the said Secretary and the reooni- 
mendatioD of the attorney-general, he may compromise any such case after n 
suit thereon bae been commenced. Whenever a compromise is made in any 
ruse there shall be placed on fik in the office of tbe Commissioner, the opinion 
of tbe Solicitor of Internal Revenue or of the officer acting as sueb with his 
reasons therefor, with a statement of the amount of tax asaesaed, the amount 
[if additional tax or penalty imposed by law in consequence of the neglect or 
deliuqueDcy of tbe peraon against whom the tax ia asseased and the amount 
actually paid in accordanee with tbe terms of tbe compromise. 
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THE TUCKER ACT. 

(ACT OP MARCH 3RD, 1887 U. S. COMP. STAT. 1901, PAGES 762-758) . 

An Act t« Provide for the BriDgiog of Suits againat tbe Govenunent of the 
United States. 

Be it enacted, etc., that the court of claims shall have jurisdiction' to bear 
and determine the following matters: 

First. All claims founded upon the Constitution of the United States or any 
lav of Congress, except for pensions, or upon aaj regulation of an ExeeotiTe 
Department, or upon any contract, express or implied, with tbe Government 
of tbe United States, or for damages liquidated or unliquidated, in cases not 
sounding in tort, in respect of which claims the party would be entitled to 
redress against ttie UDitj?d States either in a court of law, equity or admiralty 
if the United States were suable; Provided, however, that nothing in thin 
section shall be construed as giving to either of the courts herein mentioned 
jurisdiction to bear and determine claims growing out of the late civil war. 
commonly known as " war claims," or to hear and determine other claimfi 
which have heretofore been rcjeotfd or reported on adversely by any Court. 
Department or Commission authorized to hear and determine the same. 

Second. All setoffs, counterclaims, claims for damages, whether liquidated 
or unliquidated, or other damages whatsoever on the part of the Government 
of the United States against any claimant against the Government in a state 
oourt, provided that no suit against the Government of the United States shall 
be allowed under this act unless the same shall have been brought within six 
yeara after the right accrued for which the claim is made; Provided fnrtber. 
that no HUit against the Govcmmcnt of the United States, brought by any 
officer of the United States to recover fees for services alleged to have been 
performed for the United States shall be allowed under this act, unless an 
account tor said fees shall have been rendered and finally acted upon according 
to tbe provisions of the act of Jnly 31, 1S94 (chapter 174. 28 Stat, at Large, p. 
162), and unless the proper county officer fails to finally act thereon within 
six months after the account is received in said office. 

Sec. 2. That the TKstrict Court of the United States shall have concnrreat 
jorisdiction with the court of claims as to all matters named in tbe precedinir 
section, where the amount of the claim does not exceed one thousand dollars, 
and the circuit courts of the United States sball have concurrent jarisdictioN 
in all cases where the amount of said claim exceeds one thousand dollars but 
doea not exceed ten thousand dollars. All causes brought and tried under tbe 
provisions of tbe act shall be tried by a court without a jury. The jurisdic- 
tion hereby conferred upon said circuit and district courts shall not extend 
to eases brought to recover fees, salary or compensation for official services of 
offleera of the United States or brought for such purpose by persona daiminiic 
as sneb officers, or as assignees or legal representatives thereof. 
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Sec 3. Th»t whenever any person shall present hia petition to tbe court of 
elaima allying that he ia or has been iDdebted to the United States as an 
oSoer or agent thereof, or bj virtue of any contract tberewitb, or that be U 
the guarantor or surety or personal representative of any officer or agent or 
contractor so indebted, or that he or the person (or whom he ia such guar- 
aitioi, surety or personal representative has held any office or agency under 
tbe United States, or entered into any contract therewith, in which it may be. 
or bas been, claimed that an indebtedness to the Unit«d States has arisen 
and exists, and that he or the person he represents has applied to the proper 
department of the Government, and that the sccount of such feea, agency or 
indebtedness may be adjusted and settled, and that three years have elapsed 
from tbe date of such application, and that said account still remains un- 
settled and unadjusted, and that no suit upon the same has been brought by 
the United Stales, said court shall, due notice first being given to the head 
of Buoh department and to the Attorney General of the United States, proceed 
to hear tbe parties to ascertain the amount, if any, due the United States on 
such account. The Attorney General shall represent the United States at the 
hearing of said cause. The court may postpone the name from time to time 
whenever justice shall reijuire. The judgment of said court, or of the Supreme 
Court of the United State's to which an appeal shall lie, bh in other cases, as 
to the amount due, shall be binding and conclusive upon the parties. The pay- 
ment of said account so found due by tbe court, shall discharge such obIif>H- 
tion. An action shall accrue to the United States against such principal ur 
surety or representative to recover the amount ao found due, which may b^ 
brought at any time within three years after the final judgment of said court. 
Unless suit shall be brought within said time such claim and the claim on the 
original indebtedness shall be forever barred. 

Sec. 4. That the jurisdiction of the respective courts of the United States 
proceeding in thia matter, including the right of iiispection and appeal shall 
be governed by tbe law now in force in so far as the same is applicable, and 
not inconsistent with the provisions of this act; and the course of procedure 
shall be in accordance with the established rules of said respective courts and 
of euch additions and modifications thereof as said courts may adopt. 

Sec. 5. That the plaintiff in any auit brought under the provisions of tbe 
second section of this act shall file a petition duly verified, with the clerk of 
the respectite court having jurisdiction of the cause, in the district where the 
plaintitf resides. Said petition shall set forth the full name and residence 
of the plaintiff, the nature of hia claim and a succinct statement of the fact^ 
upon which the claim is based, the money or counterclaim sought to be recov- 
ered and praying the court for a judgment or decree upon the facts allowed. 

Bee. 8. That the plaintiff shall esune a copy of his petition, filed under the 
[.receding section, to be served upon the District Attorney of the United States 
in the district wherein suit i> brought, and shell mail a copy of the same by 
registered letter to the Attorney General of the United States, and shall there- 
upon cause to be filed with the clerk of the court wherein auit is instituted, 
an affidavit of such service and the mailing of auch letter. It shall be the 
duty of the District Attorney npon whom service of petition is made as afore- 
said, to appear and defend tbe interests of the government in tbe auit, and 
within sixty days after the service of petition upon him, unteaa the time should 
b« extended by order of the court made in the cane, to file an appeal, answer 
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or dannrrer on tbe psrt of the Ooremineiit, mud to file notiee of U17 covnter- 
claim, aetoff, claim for danuigeB, or other jndgnient or defenM ttIutaoev«r of 
tb* Gov«nimeiit in tbe premiMS. Provided, that should the District Attorn^ 
Delect or r«fiiK to file the appeal, aniwer, demurrer or defenM m reqaired, 
the plaintiff may proceed with tbe eaae under such mlea aa the eonrt may 
adc^t in the premiaei; but tbe plaintiff shall not have judgment or decree 
tor hia rlaim or any part thereof unlese he •hall establish tiie same by proof 
iiatisfaetory to tbe court. 

Sec. 7- That it iball be the duty of tbe court to cause a written opinion to 
be Oled in tbe cause, setting forth the epeciflc Bndings by the court of th^ 
facts thereunder, and the conclusions of the court upon all questtoos of law 
iDTolTed in the cause, and to render judgment thereon. If tbe suit be in 
equity or admiralty the court shall proceed with the same according to tbe 
rules of such courts. 

Sec. 8. That is the trial of any suit brought under any of the prorisions of 
this act, no person shall be excluded aa a witness because he is a party to the 
interest in said suit, and any plaintiff or party in interest may be euunined 
as a witness on the part of the GoTemment. Section 1079 of the Rerisu^ 
Statutes is Itereby repealed. Provisions of section 1080 of tbe Revised Statutes 
Hhall apply to cases under this net. 

Sec. 9. That tbe plaintiff or the United States in any suit brought under 
the provisions of this act shall have the same rights of appeal or writ of error 
aa are now reserved under the statutes of the United States in that behalf 
made and upon the conditions and limitations therein contained. The modes 
of procedure in claiming and perfecting an appesl or writ of error shall con- 
form in all respects and as near as may be to the statutes and rules of court 
governing appeals and writs of error in like cases. 

See. 10. That where the findings of fact and the law applicable thereto have 
been filed in any case as provided in section 6 of tbia act, and the judgment 
or decree is adverse to the Govemment, it shall be tbe duty of Uie district 
attorney to transmit to tbe attorney general of tbe United States certified 
copies of all papers filed in the cause, with a transcript of the testimony 
taken, tbe written findings of the court and his written opinion as to the 
name; whereupon the attorney general shall determine and direct wheth>r 
nn appeal or writ of error Khali t>e taken or not, and when so directed tbe dis 
trict attorney ahall cause an appeal or writ of error to be perfected in ae- 
pordance with tbe terms of the statutes and rules of practice governing the 
luune; provided that no appeal or r^-it of error shall be allowed for six months 
from the judgment or decree in spch suit. From tbe date of such final judg 
ment or decree interest shall t>e computed thereon at the rate of four per 
<«ntum per annum until the time when an appropriation is made for tbi; 
payment of the judgment or decree. 

Sec. 11. That the attorney general shall report to Congress at the l>effinoing 
of each session of Congress the suits under this act in which a final judgment 
or decree has been rendered, tbe date of each and a statement of the costa 
taxed in each ease. 

Sec. 12. That when any claim or matter may be pending in any of the 
executive departments which involves controversies, questions of fact, or lois, 
the head of such department, with the consent of the claimant, mav transmit 
tbe same witJi the vonehers. papers, proofs and documenta pertaining thereto 



.glc 



Apfbhdizes. 299 

to said oonrt of cImdi, ujd tlw ume sh>ll be there proeeaded in under sueh 
mlea aa the court may adopt. When the facts and coocluaioni of law ■hall 
have been found tb« court ihall report its flndinga to the department hj which 
it vaa traoamitted. 

See. 13. That in every case which shall come to the court of olaima or is 
now pending therein, under the provisiona of an act entitled "An Act to afford 
asaistance and relief to CongreM and the executive departmenta in the in 
vwtigation of elaima and judgmenta againat the Govemmeat," approved Harcli 
3, 1883, if it efaall appear to the aatiafaotion of the court upon the evidenci^ 
catabliflhed that it haa jurisdiction to render judgment or decree thereon 
under existing laws or under the provisions of this act, it shall proceed to do 
«o, giving to either party Buch furtlter opportunity for hearii^; aa in its 
jndgnMnt justice shall require, and report its proceedings thereunder to either 
House of CoDgrcBB or to the department by which the same waa referred to 
said court. 

Sec. 14. That whenever any bill except for pensions shall be pending in 
4'ither bouse ot CongrcsB, providing for the payment of a claim against thi' 
United States, legal or equitable, or for a grant, gift, bounty, or any present, 
the House in which such bill is pending may refer the same to the court of 
claims who shall proceed with the same in accordance with the provisions of 
an act approved March 3rd, 1883, entitled "An Act to afford aasiatance and 
relief to Congress and the executive departments in the investigation of claims 
and judgments against the Qovemment," and report to said House the fscis 
in the case and the amount where the same can be liquidated, including any 
facta bearing upon the question whether there hae been delay or laches in 
presenting such claim or applying for such grant, gift or bounty, and any 
facts beariivg upon the question whether the bar of any statute of limitation 
should be removed, or which shatl be claimed to exclude the claimant for not 
having resorted to any original legal remedy. 

Sec. IS. V the Qovernment of the United States shall put in issue the right 
of the plaintiff to recover the court may in its discretion allow costs to the 
prevailing party from tbe time of joining such issue. Such costs, however, 
shall include only what is actually incurred for witnesses, and tor summoning 
the same and fees paid to the clerk of the court. 

Bee. 16. That all laws and parts of laws not inoim^tent with this act are 
hereby repealed. 



)vGoo'^lc 



„Gooi^lc 



INDEX 



„Gooi^lc 



„Gooi^lc 



INDEX. 



A 



nlatire to pnpu^tloo of. . 



Action agMDBt oflkar making levya 
remedy by 



Action o( debt 

Action to recover taxei paid under proteit. . 



Additional inforoation 

Power of Commiaiioner of Intemal Bereaue to require. . 



AfflrmatioQ 

ratnma to be made upon- . 



Afrionltnrat araociation 
dcflnition of 



Allowance 

for depreciation of . 



for net Income required by law to be made to reaerre fiinda. . 
a paid on polieica and annni^ contract*... 



Appeal to Commfuioner of Intemal Revenne 
remedy by 



Appeab 

what eoorti haTe power to bear. . 



ment and eolleetlon of special ncise tax, regulation eoneemliig. 
[808] 



,,Goo'^lc 



AMBument jnauranoe compulM 

deductions permitted in ease of 

AMesunent of federil corporation tax 

legal effect of makiiig under protest. . 

notice of 

powers of commiaBion in making 

statutory definition ot amount of.... 

time within which to miJce 

when become* due and pajable 

Aaaiatant treanier may make ntarai. . . . 

Aasoclatton 

definition of 



Attachment of real estate 1S8 

Attorney QcBeral, opinkma by 240, US, S4S, 247, 20, 2SS, U7, S6K, ttt 



Bad debta 

proper dednotiai . 



Banlu and flnaneial inrtitntiou 

form of retuma^ 96,274 

returns by t4 

Banking institutiona 

dednctiOD of interest by 130 

Bill of complaint 

form for 280 



Bonded indebtednesa 

dcdnetions for interest paid on. . 



examination of — bow aeented 

what witacMCs may be compelled to produee. . 



q™ rb/GoC^lc 



«■] 



BoiMing and loui Asiociktioii 
definition of 



and propertisa 
expense of maiDtenutoe of. . 
expenae of operation of 

Boaineaa tranaacted 



C 



Capital aweta 

income from sale of. . 



Capital invested in peraonsl proper^ 

income from 

within United States — meaning of 

Cliaraoter of eorporntioo 

bow detarmined 

Charitable organizations 

definition of 

Charter 

effect of designation in, of principal place of bnaineaa 

ClassifieatiOD of the elements which go to make np tbe gross inoomo 
of eoTporations and companies subject to Uie tax 

Oollsetion of laj 

by action of debt 

by attachment and sale of real estate 

by levy upon personal property 

enumeration of statutory methods for 

powera of the secretary of tlw treasury in 

Oolleetor of Internal Revenue 

powers of, in collection of tax 

power to reject ioeomplete retans 

return'* to he trflii«mitM to 

Fed. Cobp. Tax — 20 



,, Cockle 



[Refamice* are to pace*.] 

r of InUrukl Bevenne 

Imw to Meure examination of eoTporation'a bocte if 

power of in taking teatimony 

power to axunine books of eorpar»tioii 

power to make, amend, or correct retnnu 

power to make aaseasments 

power to require additional information 

power to require corrected returns 

power to Mcure attend&aee of witneaae* 

power to take leetimony 

remedy by appeal to 

Oompaniei 

KfTected t>7 tb« tax 

joint atodi 

Ooaditioa 

that loMca mtirt sot haw been eompen—tad by inannaoa or 



Conatitntionalify of tlte Mara) eorporation tax B 

Ooutmetion of Aet tt 

Corporation 

ebaracter and pnrpoae of — bow determiBed IT 

dellnitionof OS 

principal plaee of bn^Mat of 1ST 

Oorraeted return* 

evidence required upon whieb to baae an order for 1S9 

power of oommisaioner of internal rerenue to require IS8 

Corporation tax. (Bee Federal Corporation Tax.) 

Corporation tax Uw 

text of llB 

Gonnty eorporatioBa not liable to tax SM 



Court procedure 

remariu thereon . 



q,,r rb/GoOt^lc 



Conrto 

jnriidjetioii to pimUli witiwM tor reftwing ta attend before ecai> 



D 

DM* 



Dedtutjoiu 

bf lamnmee MmpkuM 

for diTidemU on ihuce in a eompftny wboee net ineMW !■ kea 

thu ««,U0O 

for expenae of mainUiMnoe of btuioeee and properties 

for ezpenee of operation of biiaiDMe end propertiei 



tor intereet actually paid on bonded i: 

for intereet actiuilr paid on indebtedMaa other than bonded 

from groee income by foreign eompaniea 

for intereM 

in eaee of banlitBg inatftutiona to the amoant of intareat ■etaallj 

paid by tban within the year on d^oaita 

on aoecnint of aharea in foreign eorporationa 

pennitted to aaaeaament inanraaee eMipaaias 

to be made from groe* inmme — itatntory liat of 

to the amonnt of dividenda raeeivad npon atoek of all oompanlai 

•nbjeet to the payment of tbe corporation ezciae tax 

what loaaes are proper enbjeeta of, by foreign eorporationa 

Daflaitioaa 

of Bgrienltorat oiganiutlona 

of aaaoclation 

af building and loan aaaoclation 

of eharitable organiiation 

•f eorporation 

of edneationat eorporationa 

of foreign corporationi 

of fraternal benelleial aaaodatton. 

of hortienltnral eorporationa 



b/Goc^lc 



308 Inmx. 



[BeferancBi ate to pM«a-) 



Oeflnition — coDtinned. 

of joint jtock compaiiu* SS 

of labor orguiisBtioiu 89 

of lodge Byatem 71 

of Decessar; expeoaea I8S, lU 

of ordinary expenaei 123, 135 

of organication for proBt tS 

of teligious mrporatioiu 73 

Delinquent coiporationa, notioe to ba sent to, regulation* conMming. . 819 

Depredation of property' 

meaning of reasonable alkwaooa for 124 

DiaeloBare of retama 

■tatntory protection against IM 

DiasolTed corporation! 

when subject to payment of tax TS 

Dividend on stock held in otber companies 

income from 1 IS 

DlTidends 

deductions for 131, 132 

what may be deducted by foreign jwmpaniM tnm groM incoma. . 135 

Dmiestic companiea 

numoer of aaeertaining net inoome of 117 



Domiciliary offlee 
of eorporationi 



Bdncational eorporation 
definition of 



E 



class itication of elementa which go to make up gross income of 
corporations and companies subject to the payroent of tbe tax. . 



b, Cockle 



|B«fereDcea ire to pafci.] 

EiitimeraUoD 

of deduction! from groH income by foreign computies 134 

of sUtutoty mettiodB for collection of tu lU 

ErroneouB retunu 

penalties for 143 

Evidence required upon which to base an order for oorreot«d returns. . 13ft 

Examination of company*! booka 

bow leeured 141 

regulationa eoaeeming 217 

Excepted clBsaes «8 

Ezeise tu, regulationa eonoeming IH, 808,203 

Expenses 

meaning of neccHsaiy in case of domestic companiea 123 

meaning of ordinary in case of domestic companies 123 

meaning of neceasary in ease of foreign companiee 135 

meaning of ordinary in case of foreign companies 136 

meaning of those paid out of income 124 

of maintenance of bn^iness and properties 122 

of operation of busineu and propertief 123 



F 



Tniture to make return 

penalty for 

False returns 

penalties for 

Federal corporation tax 

HSSGBSment of 

constitntionality of . 

does not infringe upon power of states to authorise formation of 

corporations 

does not require ofBoers of corporations to incriminate tbon- 

ssWes 



q,,r rb/GoOt^lC 



[Refsreocea are to page*-] 

J^ederftl corporation tax — continued. 

does not subject uorporatiooB to unreasonable search 20 

exemptions from the operation of OS 

fundamental basis of IH 

is an excise tax 2 

is not a direct tax upon shares nor ineonM thereof 6 

is not a franchise tax 3 

is not an income tax 2 

is- not imposed upon state or municipal bonds 14 

ia uniform IS, IS 

operates upon public service corporations II 

text of 17» 

Five per cent, penalties 

regulation concerning 222, 220 

JiVireign business 

income from 117 

Foreign companies 

buBinesB of — where carried on 137 

manner of asoertaining net income of 118 

statutory enumeration of deductions from grow income of 134 

statutorj method of calculating tax on income thereof 132 

what dividends ma; be deducted from gross income by 135 

what interest may lawfullv be deducted from gross iacoote by 135 

what losses are proper subjects of deduction by 135 

what taxes may lawfully be charged against gross ineeme 135 

Foreign corporations 

definition of 7B 

how shall business transacted by foreign corporations within the 
United States be distinguished from that transaetsd in foreign 

countries 13S 

Foreign countries 

business in, distinguished from that transacted within United 

SUtes ' 1»3 

Foreign inveatments 

ineomo from 117 

Foreign stesmahip comnanleB 

regulationa coreeming 209 



b, Cockle 



IBstemtecB an to pa(M.] 



Fom of bill of eompUint 

o! protest 

of return by banks and otb«r financial iostitutions. . 

of return bj insurance company 

of return b; manufacturing corporation 

of return b; mercantile eorporatioD 

of return by miscellaneous corporation 

of return by transportation corporation . 

n«nchise payments 

proper charges for 

Fraternal benefldal societies 

definition of 

Fraudulent returns 

penalties for 

From all sources 

meaning of 

Fundamental baaia of corporatim tax 



G 



dednetiona to be made from 120, 134 

of corporations — r^nlations concerning IQg 

■tatutory enumeration of — deductions by foreign companiea 

from 1S4 

what dividends may be deducted from, by forngn corporatbna. . ISG 
what interest may lawfully be deducted from, by foreign com- 
paniea 1S& 

what taxes may properly be charged against, by foreign eom- 



Hbrtienltnral eorponthn 
deflnlljoa of 



)vGoo'^lc 



[B«fcnneea an to pacMkI 



definition of 

eipenaea paid oat of 

from biuinesB — meaning of 

from capital iuveated in personal property 

from dividenda on stock held in other companie*. . 
from foreign bnsiness and foreign investmMits. . . 



from property constitntioually exempt from taxation. . 

from real est«t« 

from sale of capita) asaeta 

meaning of net 



Income received 

by a company in a representative capacity., 
meaning of ., 



' Incomplete retume 

power of collector of internal rerenue to reject 

Indebtedness 

bonded 

deduction for 

other than bonded 

secured by mortgage on real estate pnrebaaed by eorporatioi 
r^nlations concerning 

Injunction 

remedy by 



Inspection of retarns of eorporations 

regulations concerning 2! 

Instructions to collector of internal rerenoe 2M, Sit, StS, 22), 2S 

InRnrance companies 

allowance for sums paid on policies and annnity contracts IS 



deductions by . . . - 
form of return by. . 
r«tnnu 1^ 



)vGoo'^lc 



«■] 



InanraDOe 

losKa compenuted bj 

limitation upon allowance for 

paid by banking iostitutioQB during jear on depoaila — dedue- 

tions for 

paid on bonded iudebtednera 

what may be lawfully deducted from groaa income 

Internal revenue 



Interpretation of Aet . 



Inventories . 



Inveabnent 

income from , 



Joint >toek eompaniea 
definitioii of 



Labor organiiation 
definition of . . . 



J 



L 



Legal effect of excluding from the operation of the act certain claasea 
of fraternal beneSciai organizations and societies 

Levy upon — pentonsi proper^ 

raal property 



to what extent is the tax a 



b/Goot^lc 



IBafeiences &re t< 

Litnitation 

of time for correction of Mtnm* 

upon allowance tor inteicst 



Lodga ByBtom 

de&nition of . 



actually MMUined within Um ymr — iDeaniag of 

deduetion for 

meaning of 

not eompenaatod by insurauee 

what are proper aubjeeta for deduction in case of foreign o 



M 

Maintnnanee of buaineia and propertiea 



Mandamus 

remedy by . 



Manner of ascertaining net income of domeatic companies.. 
" HUM foreign c 



Manufacturing corporations 

form of return by 96,874 

returns l^ 9S 



busiTiess tranaacted within United States 

capital invested within United States 

expenses actually paid ont of income 

losses sctually eustninad within the year 

necessary expenses In ease of domeatic companiaa. . 
necessary expense in ease of foreign companies 

ordinary expense in ease of domestic companies. . . . 
ordinary expense in ease of foreign company 



)vGoo'^lc 



**«^n'ng of — continued. 

of principal place of busineM 

of reaaonable Allowuice for depreciation «f property.. 



from business 

Irom ckpital invetted in peraonal property 

from foreign buaiueis and foreign ioTeatinenta 

from inTeatment 

from property oonBtitutionallj exempt from federal taxatioa. . . . 

from real estate 

from sale of capital auela 

received by a company in a lepreaoitatiTe capad^ 

received in paragraph 2 of the Act 

Meaning of phrase 

engaged in buiinesa in United States 

from all lources found in paragraph 2 of Act 

having a capital stock represented by shares 

losses actually mstained within the year 

no part of the net income of which inure* to tlie benefit of any 

private stodcholder or individual 

organitation for profit 

orgtuiized and operated exclusively for the mntual benefit of their 



providing for the payment of life, aide, accident, and oUier bene- 
fits to the members of such societies, orders, and associations, 
and dependents of such members 72 

Ifareantile corporations 

form of return by 100, 276 

returns by 90 

IDteellansotia eorporstions 

form of return by 10?l, 278 

retams by 101 

Municipal corporation not llabk to tax 220 

Htttual building and loan sMoeiathns 

farm of retnm by tU 



)vGoo'^lc 



31Q [rdbx. 

IMettt^tam >n to waft] 

N 

Neceaaary expenMi 

meBDiDg of — in cam erf doHHotie compuuM. . . . 
foKign cODputiM 

N«t income 

manner of •aeertainiiig 

meaning of 

Notice ol 



O 

Oatii 

return to b« made npon 1IT 

Officer 

remedy againit for maldng lerieB 173 

Operation of bnalncH and properties I£3 

Opinions of Attorney General 246, £47, 249, ESS, EST, 28E, 2S6 

Ordinary espenaes 

meaning of, in caae of domeitie onnpaniw IBS 

foreign companie* I3S 

Organization for proflt 

deBnition of W 



P 

Penaltlea 

for erroneoai, false, and frandnleot ntnrw. - 
for failnie to tnake retom 



Personal proper^ 

lery npon and sale of. . 



b/Goot^lc 



of eol)«etor cf internal rereniM in the collMtioB ot tba tax. . 

«f eommiHiouer io making aaaeBamsnts 

ol aecretary of the tieuui? 



PnaideBt to mak* Ktarn 

Aiaeipkl placA of bnainesa of eorporstioiu 

PriBd|wl oSmti of oorporationa to make retonu. . 



eoiutltationally azempt from federal taxation — 
~t allowanae for depreciation of 



metion to leeorer taxe* paid under 

form of 

l^al ctTect of tutting payment of aaBeeameDta andar. . 
Publie reeorda 



Parpoee of oorpantioa 



B 

Besl «Uti 

attaeknunt of •■; ' 

ineome from 

•ale of 

•oU under warrant of rattalDt — i«giiIatjoiw eoBsemiBg. . 

Bautmable aUowanoe for depreeiation of property 

meaniBf of 



b/Goot^lc 



[Btferenee* mre to ptgaa.] 

ItofnMl to tsake ntunw 

penalty for Ut 

B«guIatioiu of tbe aaereUrj of the treftmrj with referenoe to tbe sol' 
lection, remiuion, ftad refund of the federal ooTporation tax lis 

BeguUtioiu of Treunry Department 1S4, 186, 196, 198, 199, 202, 

203, 204, 20S, 206, Sll, 212, 218, 217, 210, 220, 

221, 222, 22S, 224, 226, 226, 227, 22B, 2S1, 239, 240, 2tt 

Ktligiooa eorpor»ttou 

deflnition of TS 



by aetion againrt oOeer 

bj appeal to eanuniarioner of fatemJ rename. . 
hf injunction 



Bentala 

proper ch«igea fcr . 



ReprMentatire eapadfy 



are Vb&j pobUe reeordi. . 

b7 whom made 

corrected retunis 



fraudulent 

incomplete 

penalty for erroiMoua, false, or fraudulent 

penalty for faihirc to make 

Power of oonmlaciouer of internal revenue to make, aaMod, oi 

correct 

power of eommbaioner of internal rerenne to require corrected. . 

refusal to make 

regnlatioB eonceming 

rejection of ineomplete 

statutory limitation of time for eorreeUon of 

transmiMion of 



gnr-rib/GoC^IC 



diatriet 

Bnlea for determining whether a fateign eoipormtion is engaged in 
bueineeg in United Btetee 

EhIm of tb» Mcretary of the treasury with refermee to the colleetioQ, 
remission, ud refund of the federal corporation tax 

Bulesof statutory eonstmctioii 



Sale of capital aaeets 

ineome from 113 

personal property IH 

real estate IBS 

Saope of the Aet SI 

Saantary of the treasury 

powers of, in collection of tax 163 

mies and n^Utions of, in eonnectioa with collection, ranivlofi, 

and refund of tax ICfl 

flpeeial exeise tax 

r^nlation ooneeming IM 

State oorporations not liable l« tax 2t0 

Statntory 

enumeration of deductions from gross income by foreign oom- 

paaies 134 

detnition of amount of assMsment IM 

limitation of time for correction ol returns 143 

list of deductions to be made from gross inoome 120, 134 

method for collection of tax IKS 

method of ealcalating tax on income of foreign companies 182 

protection against dieclostires of oontente of retnms 140 

Ststntes relative to collection of internal revenue taxes ES3 

fitegel V. Thnrman, decision in CIS 



JyGOO'^IC 



320 Index. 

[Hefereucaa are to pCKea.] 

Stock h«ld in other compuues 

Lncome from, dividends on IIS 

ijubjeet-matter of the tax SI 

Supreme Court of the United Bt«t«a 

opinioDB of 230, 240,243 



T 

Tumi 

oolleetion of 

dedneUoDB for 

enumeration of statutory methods for eoUecting. . 
foreign 



what may lanfnllj be charged agaiost sroea income by foreign 

companies . . 13S 

Tax returns 

by whom made 91 

eontents of BS 

from banks and financial inatitutiouH S4 

from insurance companies 03 

from manufacturing corporations 08 

from mercantile corporations 90 

(ram misoellaneoua corporations 101 

from transportation corporations 06 

genera] pravision in relation thereto 84 

inventories in connection with 8B 

veriBcation of 02 

where to be made 01 

Text of corporation tax enactment 17fi 

Time within which assMsment must be made 148 

Transmission of the return 187 

Transportation corporations 

returns by W 

form of return by 06,272 



qnr-.r:b/ Cockle 



[Betenneei mn t« pagM-I 



TreaHOi? dopartnwBt legalatioiu 174, 186, IH, 19S, 1», 208, 

203, 204, 206, 200, 211, 212, 213, 214, 219, 220, 

set, 222, 223, 224, 225. 220, 827, 828, 231, 239, 840. 243 



United BUtw 

biuinMi of foreign eompuiiM tmnanetMl withla 

meaning of biuineM tr»Damcted within 

meaning of o^itnl ioveated within 

United StKtM Beriwd Btatutea raUtiTe to eoUeeUon of internal r 



United SUtca SnprtHM Oonrt 
opinlou <4 



VMiHestfam of ntan. . 



W 

WitBCMM 

how «onp«IM to taatif^ and prodnee books. . 
what eonrte have Joriidietlon to poalih. . . . 
Vb. Oa». Tax— 81 



)vGoo'^lc 



„Gooi^lc 



„Gooi^lc 



„Gooi^lc 




b.Gooi^lc 



„Gooi^lc 



